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Family Law: Divorce — Appeal against refusal to allow variation (item 1G) by husband
for variation of order granting interim relief to wife — Variation application premised
on grounds of misrepresentation by wife and material change in circumstances —
Spousal maintenance used by wife to pay for legal fees — Whether Judge erred in finding
that misrepresentation and change in circumstances not proven — Whether spousal
maintenance could be used for legal fees during pendency of matrimonial proceedings

The appellant (husband) and the respondent (wife) were married on 3 July
1999. In September 2018 the wife petitioned for a divorce and sought interim
relief. By an order of court dated 9 December 2019, the wife was granted
various forms of relief which included provisions for the maintenance of
the children of the marriage including daily expenses for food and dining,
education, insurance, medical expenses and travelling. The husband applied to
vary item 1A with regard to the employment of a driver, 1B with regard to the
type of car to be provided, item 1D regarding the employment of a full-time
domestic helper, and item 1G with regard to the spending limit of the wife’s
credit card. The application was premised on the ground of misrepresentation,
mistake of fact or material change of circumstances. The husband argued that
the wife had committed misrepresentation in that the wife had used the credit
card to pay the legal fees in the divorce proceedings contrary to her ground in
support of her application for interim relief, namely for spousal maintenance.
The High Court Judge (HCJ) disagreed that there had been a misrepresentation
of fact and held that the husband’s objection for the spousal maintenance
provisions to be utilised to pay the legal fees was untenable because there was
no indication that the wife could not use the funds for that purpose. The HCJ
was of the view inter alia that spousal maintenance was inherently subjective
and depended on the individual needs of the applicant with the court exercising
discretion in each case; and that unless expressly excluded from the order dated
9 December 2019, the wife’s legal costs were included in the said order. The
HCJ accordingly allowed the variations in respect of items 1A, 1B and 1D but
disallowed the variation to item 1G. Hence the instant appeal. The husband
submitted that the wife’s unilateral use of the interim relief for legal costs
constituted clear misrepresentation, misuse and/or misconduct tantamount to
disobedience of an order of court and abuse of process; that the interim relief
prayed for by the wife did not include provisions for legal costs, forensic expert
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consultation fees, savings in TNG cash e-wallet and/or financial trader funding
and jewellery; and that such expenses did not constitute interim relief within
the ambit of the order dated 9 December 2019. The wife in response submitted
that it was not proven that there was any misrepresentation or material change
in circumstances, and that she was entitled to pay the legal expenses from the
interim maintenance provision. It was further argued the husband’s filing of
the application for variation on 26 June 2023 after a delay of 4 years was an
afterthought on his part to ‘cripple’ her. The issues that arose for determination
were whether the HCJ was correct in finding that the husband had failed to
prove misrepresentation and change in the circumstances under s 83 of the Law
Reform (Marriage and Divorce) Act 1976 (LRA) and whether legal fees could
fall within interim maintenance during the pendency of divorce proceedings.

Held (allowing the appeal):

(1) The wife’s application for interim relief was confined only to maintaining
her luxurious lifestyle and the order dated 9 December 2019 was based on her
disclosure of her description of such lifestyle and her needs, and the interim
relief was capped at RM30,000.00. The HCJ’s failure to consider that fact when
dealing with the variation application and basing her decision on the ground
that except for medical expenses, there was no other exception attached to the
interim maintenance order was an error that warranted appellate intervention.
The wife’s legal expenses, forensic expert consultant fees, savings in a TNG
cash e-wallet and/or financial trader funding did not fall within the category
of the wife’s needs when the order dated 9 December 2019 was pronounced. In
this regard, the said order was made due to the misrepresentation of the wife,
albeit innocently. (paras 35-37)

(2) There were no provisions in the LRA that entitled the wife to claim for
legal expenses in the maintenance order. The wife therefore should not use the
matrimonial provisions for expenses/purposes not specified in her application.
Instead, the wife should have applied for a variation of the order dated 9

December 2019 to incorporate payment of legal expenses as part of the interim
relief. (paras 40 & 46)
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JUDGMENT
Azhahari Kamal Ramli JCA:
Introduction

[1] This is an appeal by the appellant, who is the husband (respondent in the
High Court), against the decision of the learned High Court Judge (HCJ) in
dismissing his application for a variation of the interim maintenance order
dated 9 December 2019 in favour of the respondent/wife petitioner in the High
Court.

[2] In this judgment, the appellant will be referred to as “the husband”, and the
respondent will be referred to as “the wife.”

Background Facts

[3] Both the husband and wife were married on 3 July 1999. They are blessed
with 2 children, a boy who was born on 9 August 2002 and a girl who was born
on 14 December 2004.

[4] The husband is a shareholder, Director and an Executive Director of the
Valiram Group, one of the largest retail empires for luxury and branded goods
in South East Asia.

[5] After their marriage, both the wife and the husband lived at the husband’s
family home in Sentul where they resided until 2009 before moving to a
condominium at a high-scale neighbourhood in Kuala Lumpur.

[6] During the marriage, the wife has been enjoying a luxurious lifestyle
provided by the husband. Among others, she was provided with a chauffeur-
driven car, full-time maid, club membership at the Royal Selangor Golf Club,
supplementary credit cards with credit limit of between RM100,000.00 and
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RM250,000.00, overseas vacations, travelling on first class/business class for
overseas vacation and expensive handbags, watches and dresses. The husband
also had purchased a unit at St Regis where renovation costs for the unit were
estimated around RM5,500,000.00.

[7] Over the years, their marital relationship deteriorated. The couple
had frequent quarrels and conflicts. In October 2017, the husband left the
condominium. The wife, however, remains.

[8] In September 2018, the wife commenced divorce proceedings by filing a
divorce petition. Thereafter, the wife filed an application for interim relief. On
9 December 2019, the High Court granted her various forms of relief. The
husband has been ordered to maintain the wife and the children of the marriage
in the interim, pending the disposal of the divorce petition.

[9] Among others, item 1G of the order dated 9 December 2019 provides that:

“The Respondent provides the Petitioner with one (1) supplementary
credit card with a credit limit of RM100,000.00 (the credit card) where the
Petitioner’s monthly usage is capped at RM30,000.00 each month save and
except for medical expenses of the Petitioner not covered by the medical
insurance and the OTP to be sent to the Petitioner’s number directly.”

[10] It must be noted that the order dated 9 December 2019 has also made
provisions for maintenance for the children of the marriage, including daily
expenses for food and dining, education, insurance, medical expenses and
travelling.

[11] The husband then filed an application to vary the High Court order dated
9 December 2019. The application was dated 26 June 2023. In that application,
he sought to vary items 1A, 1B, 1D and 1G of the order dated 9 December
2019. The application was premised on the ground of misrepresentation,
mistake of fact or material change of circumstances. For ease of reference, the
application for variation is reproduced herewith:
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WA-33-546-09/2018
TSN10S, sesvarsnnrusnnvansnwnanas 40.00 x 1
DALAM MAHKAMAH TINGGT MALAYA-DE KUALA EUMPUR * =+ + =+ =+ 40, OC
DALAM WILAYAH PERSEKUTUAN MALAYSIA

[BAHAGIAN KELUARGA]

Dalam  perkara Seksyen-

Seksyen 53, 54(1)(a) & (b), 58
Pengurusan Kes @ Timbalan Pendaftar

Puan Nur Hidayah Binti Abd Mutalib dan 59 Akta Membaharui

11-.‘.!1.:1.-20%:3 9:00 lAH Undang-Undang (Perkahwinan

Secara pertukaran emel _

hidayah@kehakiman.gov.my Dan Perceraian) 1976 (Akta
164)

ANTARA

YOGITA KISHANCHAND JETHWANI (P)
(PEMASTAUTINAN TETAP NO, K/P: 730228-75-5018)
(PASPORT INDIA: Z2834131) -.PEMPETISYEN

DAN

ASHVIN JETHANAND VALIRAM
(NO K/P.:710323-10-5701) «.RESPONDEN

DAN

1. SHERINA LACHMAN MAHTANI
(NO. PASPORT: H569955) +RESPONDEN BERSAMA PERTAMA

2. HARVINDER KAUR A/P HARCHAND SINGH
(NO. K/P:730309-08-6178) «w: RESPONDEN BERSAMA KEDUA

ON
(Aplikasi Perubahan Responden)

AMBIL PERHATIAN bahawa pihak Responden ingin memchon kepada
Mahkamah berdasarkan kepada Seksyen 83 Akta Membaharui Undang-Undang
(Perkahwinan Dan Perceraian) 1976 (Akta 184} untuk perintah-perintah berikut: -

1. Bahawa Perintah bertarikh 09.12.2019 (Lampiran 90) diubahkan seperti
yang dinyatakan berikut:-
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1.1.  Perenggan 1.A, yang menyatakan sepert! berikut: -

“Satu (1) orang pemandu untuk keluarga disediakan 7 hari seminggu
{"pemandu tersebut”)"

Diubah seperti yang berikut:-

"Satu (1) orang pemandu sepenull masa untuk keluarga
disediakan—7-hoari-seminggu (“pemandu tersebut”) di bawah

Malaysia™

1.2.  Perenggan 1.B. yang menyatakan seperti berikut:-

“Satu (1) kereta mode! Mercedes-Benz untuk keluarga
disediakan 7 hari seminggu ("kereta tersebut”}”

Diubah seperti yang berikut:-

"Satu (1) kereta model Mercedes-Benz untuk keluarga
disediakan 7 hari seminggu (“"kereta tersebut”) dan

sekiranya kereta tersebut rosak, Responden akan

=mana dal, ra

1.3. Perenggan 1.D. yang menyatakan sepertl bariku:-

"Responden memberikan kepada Pempetisyen satu 1)
pembantu rumah sepenuh masa yang dipilih oteh Responden
{"pembantu tersebut”)}”
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Diubah seperti yang berlkut:-

"Re ande .y ilear—# fa—Pe Uﬁ’l'!"_E:mEHE 1

dirii satu (1) pembantu rumah

sepenuh masa yeng—dipilih—eleh—Responden {"pembantu
tersebut”) QMMEQ_ISLLLEEM@&MM
n dikehendaki men gr balik perbelaniaan yang

AR5 fl

Responde

ditanggung”

1.4, Perenggan 1.G. yang menyatakan seperti berikut: -

“Responden memberikan Pempetisyen satu (1) kad kredit

suplementari dengan had kredit tidak kurang daripada
RM100,000.00 (“kad kredit tersebut”) di mana
penggunaan Pempetisyen adalah dihadkan kepada
RM30,000.00 sebuwlan kecuali untulk perbelanjaan
perubatan Pempetisyen yang tidak dilindungi oleh
insurans perubatan dan OTP akan dihantar terus ke
nombor telefon Pempetisyen.”

Diubah seperti yang berikut:-

"Responden memberikan Pempetisyen satu (1 ) kad kredit
suplementari dengan had kredit tidak kurang daripada
RM100,000.00 (“kad kredit tersebut”) di mana
penggunaan Pempelisyen adalah dihadkan kepada

RM36;000:00 RM20,000.00 sebulan, di mana Pempetisyen

{a) Pembiayaan yuran guaman dan/atau apa-apa yuran

') -hal
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bertimbul daripadanya yang melibatkan Responden
sebagal suatu pihak;

(b) Pengeluvaran tunai dan/atay wang tunal yang setara

(c) PEemblayaan mana-mana perbelanjaan lain_yang
tidak dinyatakan di sini

kecuali untuk perbelanjaan perubatan Pempetisyen yang
tidak dilindungi oleh insurans perubatan dan OTP akan
dihantar terus ke nombor telefon Pempetisyen,”

(selepas ini dirujuk sebagal "Terma 1.G, Terpinda tersebut”)

2. Bahawa Pempetisyen membayar balik kepada Responden apa-apa bayaran
yang dibuat oleh Pempetisyen sebelum ini yang bercanggahan dengan
Terma 1.G. Terpinda tersebut dalam tempoh 14 hari dari tarikh perintah

ini.

Permohononan ini akan didengari oleh 11-JUL-2023 9:00 AMialam kamar
pada haribulan 2023, pada waktu 5

AMBIL PERHATIAN JUGA BAHAWA kamu, Pempetisyen yang dinamakan
di atas, mesti menghantar kepada pendaftar, untuk menghubunginya dalam masa
14 hari selepas kamu menerima notis ini, satu afidavit yang membekalkan butir-
butir penuh harta dan pendapatan kamu. Kamu mesti pada masa yang sama
menghantar sesalinan afidavit kamu kepada peguamcara pihak Responden,
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Jika kamu ingin mendakwa bahawa pihak Responden mempunyai harta
atau pendapatan, kamu, Pempetisyen, harus mengatakannya dalam afidavit
kamu,

Bartarikh pada 26 Jun 2023,

Tetuan Chris Lim Su Heng
Peguamcara pinak Responden

/,.9""- . "‘},)

E—

{ Sl .-'I
== MUR HIDAYAH BINTI ABD MUTALIB
’ Timbalan Pendaftar..........

Mt o~ Mahkam
hih’a 3 AR rear
ahkamah Tinggl Malaya
Kuala Lumpur

NOTIS PERMOHONAN RELIF SAMPINGAN ini telzh difallkan oleh Tetuan Chris
Lim Su Heng, peguamcara bagi pihak Responden yang mempunyai alamat
penyampaian di T109, 3rd Floor, Centrepoint Bandar Utama, No. 3, Lebuh Bandar
Utama, 47800 Petaling Jaya, Selangor Darul Ehsan, [No, Tel.: 03 - 7727 8336)
[MNo. Faks: 03 - 7727 9336] No. Ruj.:CL/171 10042/1)

2

[12] The husband’s application was allowed in part on 16 November 2023. The
learned HCJ only allowed variation in respect of items 1A (with regard to the
employment of a driver), item 1B (with regard to the type of car to be provided)
and item 1D (regarding the employment of a full-time domestic helper). The
learned HCJ did not allow the variation regarding the spending limit of the
credit cards i.e., prayer 1.4 of the application relating to item 1G of the order
dated 9 December 2019.
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[13] Dissatisfied with the decision dated 16 November 2023, the husband
appeals to this court against part of the order. The Notice of Appeal reads as

follows:

SILA AMBIL _PERHATIAN bahawa Perayu di atas, ASHVIN JETHANAND
VALIRAM (NO. K/P: 710323-10-5701) vang tidak berpuas hati dengan sebahagian keputusan
Yang Arif Hakim Puan Evrol Mariette Peiers yang telah diberi pada 12 September, 2023 ingin

merayu kepada Mahkamah Rayuan akan penolakan permohonan Perayu untuk mengubah (o vary)

NOTIS RAYUAN

perenggan 1G Perintah bertarikh 9.12.2019 yang menyatakan seperti berikut:

“Responden memberikan Pempetisyen satu (1) kad kredit suplementari dengan

had kredit tidak kurang daripada RM100,000.00 (“kad kredit tersebut™) di mana
penggunaan Pempetisyen adalah dihadkan kepada RM30.000.00 sebulan
kecuali untuk perbelanjaan perubatan Pempetisyen yang tidak dilindungi oleh
insurans perubatan dan OTP akan dihantar terus ke nombor telefon
Pempetisyen.”™

Kepada:

“Responden memberikan Pempetisyen satu (1) kad kredin suplementari dengan

had kredit tidak kurang daripada RM100,000.00 (“kad kredit tersebut™) di mana
penggunaan Pempetisyen adalah dihadkan kepada RM20,000.00 sebulan, di
mana Pempetisyen hanya dibenarkan menggunakannya untuk keperluannya

dengan LARANGAN seperti berikut:-

{a) Pembiayaan yuran guaman danfatau apa-apa yuran berkenaan sebarang
saman danfatau hal-hal perundangan danfatau sebarang tindakan yang
bertimbul dadpadanya yang mellbatkan Responden sebagal suatu
pihak;

) Pengeluaran  tunal danfatau wang tunai yang selara  selepas
memindahkan danfatau menambah nilai tunai atau setara tunal, nilai
kedal, melalui aplikasi atau apa-apa sahaja, (contohnya, TNG E-wallet,
Grab Pay, Apple Pay); dan
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{c) Pembiayaan mana-mana perbelanjaan lain yang tidak dinyatakan di sini

kecuali untuk perbelanjaan perubatan Pempetisyen yang tidak dilindungi oleh

insurans perubatan dan OTP akan dibantar terus ke nombor telefon Pempetisyen.™

(selepas ini dirujuk sebagai “Terma 1G Terpinda terscbut™)

Bahawa Pempetisyen membayar balik kepada Responden apa-apa bayaran yang
dibuat oleh Pempetisyen sebelum ini yang bercanggahan dengan Terma 1G
Terpinda tersebut dalam tempoh 14 hari dari tarikh perintah ini.

Bertarikh pada 11 Oktober 2023

R
§ © g%\ N )

2" NUR HIDAYAH BINTIABD MUTALIE  coormesesevebveseeeneeree s S

b P Timbalan Pendaftar PEGUAMCARA BAGI PERAYU
R T Mahka;{fsggfﬂg%l:"rﬂalafa TETUAN CHRIS LIM SU HENG

Summary of the Decision of the High Court

[14] In essence, the purpose of this application is to stop the wife from using
the money advanced to the wife for maintenance to be used to pay the legal
costs in the divorce proceedings against the husband.

[15] Before the learned HCJ, the husband argued that the wife had committed
misrepresentation when the usage of the credit card was not consistent with
the grounds in support of the interim relief. It was submitted that the wife had
used the credit card to pay legal fees in the divorce proceedings, contrary to her
ground in support of the said application namely, for spousal maintenance. In
this respect, the learned HCJ ruled that this contention was untenable because
the maintenance order was specifically designated as spousal maintenance,
irrespective of the children’s need. It was also held that the order dated 9
December 2019 had already provided for child maintenance, reinforcing the
distinction between spousal maintenance and child maintenance. When the
court ordered that the wife’s monthly expenses are capped at RM30,000.00, it
is clear that the sum is not exclusively intended for the wife’s daily expenses.
Furthermore, there is no other exception attached to the order dated 9
December 2019 except for the medical expenses.

[16] The learned HCJ also found that the husband’s objection to the spousal
maintenance provisions to be utilised to pay the legal fees is also untenable
because there is no indication that the wife cannot use the funds for that
purpose. The learned HCJ opined that spousal maintenance is inherently
subjective and depends on the individual needs of the applicant, with the court
exercising discretion in each case.
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[17] The learned HCJ disagreed with the husband that there was a
misrepresentation of fact. There is no indication during the hearing of interim
maintenance that the wife was not going to use the maintenance money for
her legal fees. In fact, when the order of 9 December 2019 was made, it was
foreseeable that the wife would incur legal expenses due to the intricate nature
of the divorce petition. The learned HCJ also emphasised that any payment
that the wife made from the RM30,000.00 spousal maintenance amount to pay
for the legal expenses would inevitably reduce the funds available for the wife’s
other financial obligations.

[18] The learned HCJ also applied the New Zealand High Court case of
Clayton v. Clayton [2015] NZHC 550, which ruled that a maintenance award
can encompass the necessity for one party to cover accounting or legal expenses
when there is ongoing litigation, facilitating the party’s journey towards self-
sufficiency. Hence, the learned HCJ was of the view that unless expressly
excluded from the High Court order, the wife’s legal costs are included in the
9 December 2019 order.

[19] The learned HCJ concluded that it became unmistakably clear that
the husband was resolute in controlling the wife’s expenditures, aiming to
curtail her entitlement to spousal maintenance. The learned HCJ added that
reducing the wife’s interim spousal maintenance at this stage would be a stark
contradiction to principles of justice and equity.

Summary Of The Submission Of Husband

[20] The husband argued that his application for variation is premised on the
fact that the wife’s application for interim relief did not include provisions for
the impugned expenditure, i.e., legal costs, forensic expert consultation fees,
savings in TNG cash e-wallet and/or financial trader funding and jewellery.
These expenses do not constitute interim relief within the ambit of the order
dated 9 December 2019. It was argued that when considering the wife’s
application for interim relief, the order dated 9 December 2019 was premised
on the wife’s full and frank disclosure of the description of the marriage and
her needs. In contrast, in the order dated 16 November 2023 (now appealed
against), the learned HCJ interpreted item 1G of the order dated 9 December
2019 without making any reference to the wife’s application and supporting
affidavit for interim relief. This failure is a fundamental error on the part of
the learned HCJ when considering the application to vary. In this respect, it
was argued that there is no evidence that the wife’s lifestyle during the tenure
of the marriage to the husband included payment of legal costs, forensic
expert consultation fees, savings in TNG cash e-wallet and/or financial trader
funding. The order dated 9 December 2019, capping monthly interim relief
at RM30,000.00, was intended solely for the wife’s essential living expenses;
hence, any deviation must necessarily constitute an abuse of the process and/
or material change in circumstances.
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[21] The husband submitted that the discovery of the wife’s unilateral use of the
interim relief in June 2023 for legal costs and the contentious expenses without
the husband’s knowledge and to the husband’s detriment constitutes clear
misrepresentation, misuse and/or misconduct tantamount to disobedience of
an order of court and abuse of process.

Summary Of The Submission Of The Wife

[22] The wife submits that the husband has failed to prove that there was any
misrepresentation and whether there was any material change in circumstances.
The learned HCJ was correct in finding that the order dated 9 December
2019 was specifically designated as spousal maintenance, irrespective of the
children’s needs. The husband has never given any money to the wife for her
own savings throughout the course of the marriage. The husband was also
fully aware that the wife had been financially dependent on him. Therefore,
when the wife had to file the petition in the High Court, she did so on the
basis of seeking justice for herself. It was submitted that these are pertinent
considerations for the court to consider in determining the scope of item 1G of
the order dated 9 December 2019; hence, the wife should be entitled to pay the
legal expenses from the interim maintenance provision.

[23] It is also highlighted by the wife that item 1G of the order dated 9 December
2019 only made one exception with respect to the usage of the maintenance
sum i.e., in relation to the medical expenses which are not covered by the
medical insurance. Furthermore, at the point of making the interim relief
application, the wife had no knowledge that the trial of the divorce petition will
be protracted up to almost 80 days and that she will have to use the maintenance
to pay for the solicitor’s fees.

[24] Contrary to the husband’s submission that he only realised in June 2023
that the wife had been using the maintenance to pay the legal expenses, the
wife submitted that the documentary evidence tendered in the court below
shows that they were incurred from June 2021. The filing of the application for
variation on 26 June 2023, after a delay of more than 4 years, shows that the
application is an afterthought on the part of the husband designed to “cripple”
her.

Analysis And Our Decision

[25] The memorandum of appeal contains 5 grounds of appeal. We have
carefully examined the record of appeal and are of the view that the central
issue in this appeal is whether the learned HCJ was correct in finding that the
husband has failed to prove misrepresentation and change in the circumstances
under s 83 of the Law Reform (Marriage and Divorce) Act 1976 (the LRA).

[26] It is trite law that the court has the discretion in ordering a spouse to pay
maintenance to his former spouse at any time from the commencement of the
divorce proceedings. The order of maintenance may be ordered at any time
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from the filing of the divorce proceedings (pending disposal of the divorce
proceedings), at the time or after the granting of decree of divorce or judicial
separation and, in respect of a spouse who had been declared dead, after she
is found. This power is provided for under s 77 of the LRA which provides:

“77. Power of Court to Order Maintenance of Spouse

(1) The Court may order a man to pay maintenance to his wife or former
wife-

(a) during the course of any matrimonial proceedings;

(b) when granting or subsequent to the grant of a decree of divorce
or judicial separation;

(c) if] after a decree declaring her presumed to be dead, she is found
to be alive.

(2) The Court shall have corresponding power to order a woman to
pay maintenance to her husband or former husband where he is
incapacitated, wholly or partially, from earning a livelihood by
reason of mental or physical injury or ill-health, and the court is
satisfied that having regard to her means it is reasonable so to order.”

[27] The power of the court is also extended to the recovery of arrears of
maintenance owing to a particular spouse under s 86 of the LRA.

[28] The exercise of the court’s discretion in determining the amount of
maintenance to be paid is subject to the principle of “means and needs” of
the parties regardless of the proportion such maintenance bears to the income
of the parties ordered to pay the maintenance. However, this amount of
maintenance to be paid shall have regard to the degree of responsibility which
the court apportions to each party for the breakdown of the marriage. This is
provided for under s 78 of the LRA which provides:

“Assessment of Maintenance

78. In determining the amount of any maintenance to be paid by a man to
his wife or former wife or by a woman to her husband or former husband,
the court shall base its assessment primarily on the means and needs of
the parties, regardless of the proportion such maintenance bears to the
income of the husband or wife as the case may be, but shall have regard
to the degree of responsibility which the court apportions to each party
for the breakdown of the marriage.”

(see also the case of Tay Chong Yew & Anor v. Onn Kim Muah [2016] 2 MLRA
663)
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[29] Notwithstanding s 78, the court is also empowered under s 83 of LRA to
make variation to the order for maintenance. Section 83 reads as follows:

“Power of Court to Vary Orders for Maintenance

83. The court may at any time and from time to time vary, or rescind, any
subsisting order for maintenance, whether secured or unsecured, on the
application of the person in whose favour or of the person against whom
the order was made, or in respect of secured maintenance, of the legal
personal representatives of the latter, where it is satisfied that the order
was based on any misrepresentation or mistake of fact or where there has
been any material change in circumstances.”

[30] Section 83 provides for a situation where the order for maintenance may
be varied on the following grounds:

(a) misrepresentation;
(b) mistake of fact; or
(c) where there has been any material change in circumstances.

[31] We are of the view that, in determining whether the prerequisites in s 83
have been fulfilled, the court must go back to the time when the application
for interim relief was made and to evaluate what are the means and needs of
the parties when making the application. In this respect, the Supreme Court in
Gisela Gertrud Abe v. Tan Wee Kiat [1986] 1 MLRA 70 held that:

“[4] When an application is made to the court to vary an existing order for
maintenance, the proper approach is to start from the original order and
see what changes financial or otherwise, have taken place since that date
including any changes which the court is required to have regard to under s
78 as well as any increase or decrease in the means of either of the parties to
the marriage and make adjustments roughly in proportion to the changes, if
that is possible.”

[32] We are minded of the fact that in Gisela Gertrud Abe (supra), the court was
concerned with the issue of material change of circumstances. However, we
are of the view that the approach adopted by the court in that case is equally
applicable in our determination on the issue of misrepresentation or mistake
of fact in the present case. We say this because the husband is now challenging
the order dated 9 December 2019. As such the court must examine the fact
that exists at the time of the filing of the application and decide whether the
husband can prove misrepresentation, mistake of fact or change in material
circumstances. Hence the facts that formed the basis for the said court order
must be examined in this appeal to determine whether variation is justifiable.

[33] The LRA does not define the term ‘misrepresentation’. Therefore, it is
appropriate that reference to s 18 of the Contracts Act 1950 be made to render
assistance in defining the said term. Section 18 provides:
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“Misrepresentation” includes-

(a) the positive assertion, in a manner not warranted by the information
of the person making it, of that which is not true, though he believes
it to be true;

(b) any breach of duty which, without an intent to deceive, gives an
advantage to the person committing it, or anyone claiming under
him; and

(c) causing, however innocently, a party to an agreement to make a
mistake as to the substance of the thing which is the subject of the
agreement.

[34] In the case of Sim Thong Realty Sdn Bhd v. Teh Kim Dar [2003] 1 MLRA
272, it was held that:

“Now, it is trite that the expression ‘misrepresentation’ is merely descriptive of
a false pre-contractual statement that induces a contract or other transaction.
But this does not reflect the state of mind of the representor at the relevant time.
The state of mind of the representor at the time he made the representation
to the representee varies according to the circumstances of each case. It may
be fraudulent. It may be negligent. Or it may be entirely innocent, that is to
say, the product of a mind that is free of deceit and inadvertence (see Abdul
Razak bin Datuk Abu Samah v. Shah Alam Properties Sdn Bhd). Put another way,
misrepresentation is innocent ‘where the representor believes his assertion to
be true and consequently has no intention of deceiving the representee.’

(Cheshire & Fifoot, Law of Contract (6th edn). It is the particular state of
mind of the representor that determines the nature of the remedy available
to the representee. So, if the misrepresentation is made fraudulently, then
the representee is entitled to rescission and all damages directly flowing
from the fraudulent inducement.”

[35] In support of her application for the interim maintenance order, the wife
listed 13 items to be provided by the husband. Nowhere in her application did
the wife ask for provision for expenses for the legal fees. Further, in her affidavit
in support of her application for interim relief order (which runs into 46 pages
with 179 paragraphs), the wife merely averred that she is so used to a luxurious
lifestyle, including exhibiting her collection of expensive handbags and shoes,
and insists that the husband should be ordered to pay for that lifestyle. It is
worth mentioning that the affidavit of the wife also revealed that she needs
RM2,713,414.60 per year (RM226,117.88 per month) to maintain her lifestyle.
However, there is no indication in the affidavit that her lifestyle during the
marriage included payment for legal costs, savings in a TNG cash e-wallet
and/or financial trader funding. Also, there is no mention about the provision
for any future legal expenses.

[36] It can be seen from the application and the gffidavit in support that the wife’s
need at the time of making the application is only confined to maintaining
her luxurious lifestyle. Hence, the order dated 9 December 2019 was made
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based on the wife’s disclosure of her description of her luxurious lifestyle and
her need. This explains why in the order dated 9 December 2019, the learned
HCJ had capped the wife’s interim relief at RM30,000.00 per month, save for
medical expenses. Unfortunately, the learned HCJ did not consider this fact
when dealing with the application for variation. The learned HCJ merely based
her decision on the ground that there is no other exception attached to the
interim maintenance order except for medical expenses. This, in our view is an
appealable error which warrants our appellate intervention.

[37] We remind ourselves that the concept of innocent misrepresentation is
accepted in our jurisdiction (see Sim Thong Realty Sdn Bhd (supra)). Hence, in the
present case, when the wife has now used a portion of her interim maintenance
provisions to pay for the legal expenses, forensic expert consultation fees,
savings in @ TNG cash e-wallet and/or financial trader funding, amounting
to RM896,854.60 as at January 2025, these expenses do not fall within the
category of the wife’s need when the order dated 9 December 2019 was
pronounced. Put another way, the wife did not consider these expenses as her
needs when applying for the interim relief. In this regard, we are of the view
that the order dated 9 December 2019 was made due to misrepresentation by
the wife, albeit innocently.

[38] This brings us to the issue of whether spousal maintenance for the
petitioner can be used for her legal fees during the pendency of the matrimonial
proceedings. In other words, whether legal fees can fall within interim
maintenance during the pendency of divorce proceedings.

[39] Generally, an order for maintenance is primarily a form of material
provision that will enable an adult to live a normal life and a child is brought up
properly (see Sivajothi K Suppiah v. Kunathasan Chelliah [2006] 2 MLRH 173),
intended to cover the spouse’s living expenses such as food, housing, clothing
and medical care. These are considered basic needs to ensure the survival of
the spouse during or after the disposal of the matrimonial proceedings.

[40] There is no provision in the LRA that entitles the wife to claim legal
expenses in the maintenance order. In her judgment, the learned HCJ cited
the case of Clayton v. Clayton [2015] NZHC 550 as an authority to support the
proposition that a maintenance award can encompass the necessity for one
party to cover accounting or legal expenses when there is an ongoing litigation,
facilitating the party’s journey towards self-sufficiency. In the light of Clayton
v. Clayton (supra) the learned HCJ ruled that unless expressly excluded from
the court order, the petitioner’s legal costs should be included in the interim
maintenance order. By this, the learned HCJ seems to have incorporated legal
fees as one of the “need” considerations under s 83 of the LRA.

[41] Clayton’s case (supra) was decided on the “clean break” principle in the
final maintenance order. In his judgment, Courtney J states:
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“[7] The provisions in ss 64 and 64A of the Family Proceedings Act 1980
for maintenance beyond the immediate period following the dissolution
of a marriage or ending of a civil union or de facto partnership reflect the
underlying “clean break” principle of that Act; a person’s liability to maintain
his or her former spouse or partner is usually expected to be temporary while
the other person becomes self-sufficient.”

[42] It is to be noted that, s 64(1) of the New Zealand’s Family Proceedings Act
1980 (reproduced in Clayton’s case judgment) provides that:

“(1) Subject to s 64A, after the dissolution of a marriage or civil union or,
in the case of a de facto relationship, after the de facto partners cease to live
together, each spouse, civil union partner, or de facto partner is liable to
maintain the other spouse, civil union partner, or the de facto partner to the
extent that such maintenance is necessary to meet the reasonable needs of the
other spouse, civil union partner, or de facto partner, where the other spouse,
civil union partner, or de facto partner cannot practicably meet the whole
or any part of those needs because of any 1 or more of the circumstances
specified in subsection (2).

(2) The circumstances referred to in subsection (1) are as follows:

(a) The ability of the spouses, civil union partners, or de facto partner, to
become self-supporting, having regard to-

(i) the effect of the division of functions within the marriage or
civil union or de facto relationship while the spouse, civil union
partner, or de facto partner lives together:

(ii) the likely earning capacity of each spouse, civil union partner, or
de facto partner:

(iii) any other relevant circumstances”
[Emphasis is ours]

[43] Obviously, Clayton’s case (supra) is decided on a different provision of the
law. Our section 83 of the LRA does not have similar provision as s 64 of
the New Zealand Act. The New Zealand Act provides for situations where a
spouse is liable to maintain the other spouse where the other spouse cannot
practically meet the whole or any part of the other spouses’ reasonable need.
Unlike our s 83 of the LRA, s 64(2)(a)(iii) of the New Zealand Act is very
broad which enables the court to consider any circumstances that have led the
party seeking maintenance being unable to meet his or her reasonable needs.

[44] In this regard, the husband cited a Singapore case of UFU (M. W) v. UFV
[2017] SGHCEF 23 which cited the case of ALJv. ALK [2010] SGHC 255 and
AQTv. AQT [2011] SGHC 138 as follows:

105. The courts have generally accepted that legal fees are not to be deducted
from the matrimonial pool. In ALJ v. ALK [2010] SGHC 255 Woo Bih Li
J considered that “[i]f [a party] had incurred legal fees on the divorce and
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ancillary proceedings, he should have used his own assets to pay them first
and not matrimonial assets” (at [431]). Similarly, in AQT v. AQT [2011] SGHC
138, Lai Siu Chiu J did not accept that the wife’s legal fees for matrimonial
proceedings could be deducted from the pool of assets. Lai J stated as follows:

It was highly unusual for the legal fees for these very matrimonial
proceedings to be deducted from the pool of matrimonial assets. It would
be an unwise precedent to allow parties to deduct their hefty legal costs
from the pool of matrimonial assets. Whatever liability parties owe their
solicitors for the matrimonial proceedings should be settled from their
own share of the matrimonial assets after division. To deduct the legal
fees from the joint pool of matrimonial assets during the proceedings
would be to render any costs order the court made in the judgment largely
nugatory.

[Emphasis Added]

[45] The Singapore cases referred to in the preceding paragraph are decided
based on the provisions of their Women’s Charter 1961. Section 119 thereof
gives the court power to vary the order for maintenance on the ground of
material change in circumstances. This provision is quite similar to our
s 83 (except that misrepresentation and mistake of fact are not the ground
for variation in the Singapore Act). We find that those authorities are
highly persuasive. In this regard, we share the similar view taken by Justice
Wong Kian Kheong in Teo Chee Cheong v. Chiam Siew Moi [2025] 2 MLRA
1 that Singapore cases should be preferred when this court is adjudicating a
matrimonial matter (even though in that case, the court is concerned with the
issue of division of matrimonial assets).

[46] Based on the above reasons, we are of the opinion that, the wife should
not use the matrimonial provisions for expenses/purposes not specified in her
application. This is also consistent with the rule of pleadings, in that parties
are bound by their pleadings and the relief sought in the application. However,
faced with the predicament as pleaded in her affidavit, the wife is not without
any redress. It must be emphasised, that s 83 is applicable to both the wife or
the husband. This is so based on the phrase “on the application of the person in
whose favour or of the person against whom the order was made” used by the
legislature in that provision. Hence, the wife should have made an application
for the variation of the order dated 9 December 2019 to incorporate payment
of legal expenses as part of the interim relief. A proper application should be
made before such payments were made.

[47] For the aforesaid reasons, we are of the view that there is merit in this
appeal. The learned HCJ has committed an appealable error when she
dismissed prayer 1.4 of the husband’s Notice of Application for Ancillary
Relief dated 26 June 2023. The appeal is hereby allowed. The order of the
learned HCJ for variation dated 16 November 2023 is set aside. We allow
prayer 1.4 of the Notice of Application for Ancillary Relief dated 26 June
2023.
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[48] However, we do not make any order for reimbursement of such payments
made by the wife in contradiction to prayer 1G of the order dated 9 December
2019 as there is no provision for such relief under the LRA.

[49] Costs of RM15,000.00 to the husband subject to allocatur fee.




