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Tort: Negligence — Professional negligence — Claim against respondent (‘defendant’)
as solicitor acting for appellant (‘plaintiff’) in separate suit (‘original suit’) against
plaintiff — Whether in legal professional negligence suit, plaintiff ought to prove it
had real prospect of success in pursuing its defence in original suit when High Court
had already found that plaintiff had suffered real direct loss as a result of defendant’s
negligence, and defendant was ordered to pay for the loss

The respondent was the appellant’s former solicitor and had represented the
appellant in a suit filed against the appellant and three others by Syarikat Lim
Beng Brothers (‘Syarikat Lim’) in Civil Suit No. 22NCVC-1205-12-2011 (‘Suit
1205”), for trespass, negligence and nuisance. Judgment was entered against
the appellant by Syarikat Lim and following an assessment of damages,
the appellant settled the amount due at a reduced sum of RM6.3 million.
Consequent thereto, the appellant commenced the instant action against
the respondent for professional negligence on the grounds, inter alia, of the
respondent’s failure to fully comply with the Court’s directions in Suit 1205
during case management and to attend the case management proceedings,
resulting in judgment being entered against the appellant; failure to set aside
the said judgment; and failure to inform the appellant about the assessment of
damages. The High Court found, inter alia, that: (i) the respondent owed the
appellant a duty of care regardless of whether the respondent had acted pro bono
or otherwise as contended by the respondent; (ii) the respondent had breached
that duty and failed to exercise reasonable skill and care in securing and
preserving the appellant’s interest in Suit 1205; (iii) the appellant had suffered
damage as a result; and (iv) the damage was not too remote. The respondent
was accordingly ordered to pay the appellant RM6.3 million together with
general and exemplary damages of RM50,000.00 each, as well as interest and
costs. The Court of Appeal upon appeal by the respondent, reversed and set
aside the High Court’s decision and held that the appellant’s failure to plead
or lead evidence on the prospect of its success in Suit 1205 had caused the
High Court to omit making a finding on this element which was tantamount
to a non-direction that was fatal and warranted appellate interference. Hence
the instant appeal on the sole question of law namely, whether in a legal
professional negligence case, the applicant/plaintiff ought to prove that it had
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any real prospect of success in pursuing its defence in the original suit when it
had already been found by the High Court that the applicant had suffered real,
direct loss resulting from the respondent’s negligence, and the respondent was
ordered to pay for the loss, ie RM6.3 million in damages.

Held (dismissing the appeal):

(1) The respondent’s duty of care was not contingent upon receiving payment
for his services. Hence, even if such services were given pro bono, that duty
remained and a breach thereof rendered the respondent liable. (para 17)

(2) Given the materiality of expert evidence on the trespass alleged against
the appellant as a co-defendant in Suit 1205, the absence of such evidence
indicated a high probability that the judgment for the assessed sum would still
stand. (para 21)

(3) On the facts, it could not be said that the respondent was instrumental or
played a crucial role in the entry of the judgments on liability and assessment
of damages against the appellant. Since the ‘but for’ test was not satisfied,
the respondent therefore was not negligent in discharging his duty as the
appellant’s solicitor. The fact that the appellant had suffered a loss of RM6.3
million pursuant to the damages ordered in Suit 1205 could not, in itself,
be the determinant factor in the finding of professional negligence against
the respondent because satisfaction of the ‘but for’ test was the criterion
for establishing liability. The answer to the question posed was thus in the
affirmative. (para 22)
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JUDGMENT
Rhodzariah Bujang FCJ:

[1] This appeal concerns a claim for professional negligence filed by the
appellant against its former solicitor, the respondent, who was at that material
time practicing in a legal firm, Messrs Suresh Thanabalasingam, but a partner
in Messrs Suresh, Sharvin & Co when this appeal was heard before us. The
background facts leading to the filing of the said claim are rather chequered and
long winded for it went all the way back to 2011 when one Syarikat Lim Beng
Brothers (Syarikat Lim, for short) filed a suit [No 22NCVC-1205-12/2011]
in the Kuala Lumpur High Court against the appellant (as 2nd defendant)
and 3 others, for trespass, negligence and nuisance arising out of an alleged
encroachment of its land by the appellant’s developer who was doing work on
the appellant’s land, which was adjacent to that of Syarikat Lim’s, based on
a joint venture agreement between the appellant and the said developer. That
suit, hereinafter referred to as Suit 1205, did not proceed to trial for it was struck
out against the other 3 defendants because of Syarikat Lim’s failure to provide
further and better particulars, but as against the appellant, judgment was
entered against it on 31 July 2013 during case management of the said date and
for damages to be assessed because of the appellant’s failure to file a witness list
and witness statements on or before 1 July 2013 as directed by Yeoh Wee Siam
J (as Her Ladyship then was) during the said case management before her on
29 April 2013. It is to be noted that the said case management and the judgment
entered on 31 July 2013 was before another High Court Judge, ie, SM Komathy
Suppiah J (as Her Ladyship then was) and notably the respondent was absent
during the said proceeding. Pursuant to the said judgment, an assessment of
damages proceeded before the learned Deputy Registrar who made an award
of general damages in the sum of RM5,455,000.00, special damages in the
sum of RM202,000.00, exemplary damages in the sum of RM1,020,750.00
and with interest at 5% on the said judgment sums from January 2010 until
full payment as well as cost of RM20,000.00, which the appellant fully settled
subsequently at a reduced sum of RM6.3 million. From the time of filing Suit
1205 until its judicial conclusion, the appellant was legally represented by the
respondent. Arising from the civil liability it suffered in Suit 1205 the appellant
then filed a claim for professional negligence (No BA-21-NCVC-46-06/2016)
against the respondent which is the subject matter of the present appeal, based
on the following pleaded facts:
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1. During the case management before Yeoh Wee Siam J on 29 April
2013, Her Ladyship not only directed the said filing of the witness
list and witness statements on or before 1 July 2013, but also for
the filing of agreed facts, issues to be tried, summary of case,
common bundle of documents and bundle of pleadings on or
before 29 May 2013, ie, 1 month after the said case management
date and the respondent only complied with the latter direction
but not the former.

ii. Failing to attend the case management proceeding on 31 July
2013 which resulted in the judgment against the appellant.

iii. Failing to set aside the judgment obtained in Suit 1205.

iv. Failing to inform the appellant about the assessment of damages
hearing before the learned Deputy Registrar.

[2] This suit went for full trial and judgment was delivered by the High Court
against the respondent and he was ordered to pay the appellant RM6.3 million,
RMS50,000.00 as general damages, another RM50,000.00 as exemplary
damages, interest at 5% per annum on the judgment sum from the date of
judgment until full settlement and cost of RM20,000.00. Dissatisfied with
the said decision, the respondent appealed to the Court of Appeal and on 23
November 2022, his appeal was allowed and the High Court decision was
therefore reversed and set aside. The appellant was successful in its application
for leave to appeal to this court, which was granted premised on a sole question
of law, which is translated into English as follows:

“Whether, in a legal professional negligence case, an applicant/plaintiff
must prove that the applicant has any real prospect of success in pursuing his
defence in the original suit when it had already been found by the High Court
that the applicant had suffered the real direct loss resulting from negligence
of the respondent when the respondent was ordered to pay for the loss, ie, the

RMS6.3 million damages”.

[3] Before delving into the merits of this appeal before us and to better
understand as well as appreciate the parties’ arguments for and against them, it
is best that the essence of the judgments of the learned High Court Judge and
the Court of Appeal Judges be laid down first.

High Court Judgment

[4] The learned High Court Judge identified the said issue before him as being
whether the respondent, as the appellant’s solicitor, had failed to exercise
reasonable skill and care in securing and preserving the appellant’s interest in
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Suit 1205. His Lordship relied on Wong Kiong Hung & Anorv. Chang Siew Lan &
Another Appeal [2009] 1 MLRA 381 on the elements to be proven in a claim for
a tort of negligence against a solicitor, which are:

(1) The solicitor owes the client a duty of care;

(2) There is a breach of that duty by the solicitor;

(3) The client has thereby suffered damage; and

(4) The damage is not too remote a consequence of the breach.

[5] His Lordship found that the respondent owed a duty of care to the appellant
once appointed as its solicitor by the appellant, regardless of whether it was
done pro bono or otherwise (“secara lantikan berbayar”) as contended by the
respondent and had breached the said duty when he failed to attend the court
proceeding on 31 July 2013, by failing to file the list of witnesses and their
statements on or before 1 July 2013 as directed by Yeoh Wee Siam J (as Her
Ladyship then was) on the 29 April 2013 and he should have written to the
court to inform the court, as he alleged, that the appellant would not be calling
any witness, if indeed that was true. In His Lordship’s opinion, the appellant
need not call a witness from the legal profession to testify on the standard of
care required of the respondent. His Lordship refused to give credence to the
respondent’s contention that he was not informed of the transfer of the case
from Yeoh Wee Siam J to SM Komathy J because his main and important duty
was to file the said documents before 1 July 2013 and regardless of who the judge
was, the failure was the same which had led to the imposition of the liability on
the appellant and the fixture of the hearing of the assessment of damages on 24
September 2013. His Lordship also disagreed with the respondent that he had,
as directed by the learned Judge, advised the appellant to make a ground visit
to the land and evaluate the trespass and damages, which advice the appellant
refused to heed. His Lordship instead found that the respondent’s advice to
the appellant was in fact otherwise, that is, not to set aside the said judgment
because the respondent had told the appellant that setting aside the judgment
would be fruitless since the appellant did not put forth any expert who visited
the subject land as shown in the question and answer number 15 and 16 of his
witness statements which are reproduced below:

“15. Q: Rujuk kepada perenggan 10 Pernyataan Tuntutan Plaintif, adalah
anda bersetuju yang anda tidak mengambil sebarang tindakan untuk
mengenepikan Penghakiman Pertama?

A: Saya tidak bersetuju. Saya telah menasihatkan Plaintif untuk memulakan
tindakan indemnity dengan segera namun tidak menerima arahan selanjutnya
dari Plaintif. Saya telah menasihatkan Plaintif yang percubaan untuk
mengenepikan penghakiman bertarikh 31 July 2013 adalah sia-sia akibat
keterangan saksi-saksi pakar selepas pemeriksaan tapak secara bersama
diadakan.



Majlis Perbandaran Selayang

v. Suresh Subramaniam 295

[2025] 3 MLRA

16. Q: Bilakah pemeriksaan tapak secara bersama telah diadakan dan
bagaimana ianya dijalankan?

A: Pemeriksaan tapak telah dilakukan pada sekitar bulan Mei, 2013
berdasarkan suatu perintah Mahkamah. Peguamcara Lim Beng Brothers Sdn
Bhd telah hadir bersama jurutera, juru ukur dan penilai. Sebelum pemeriksaan
tapak dimulakan, suatu mesyuarat telah diadakan di pejabat Undang-Undang
Plaintif. Plaintif tidak mahu menghantar mana-mana pegawainya untuk
pemeriksaan tapak dan Plaintif telah membekalkan seorang pemandu
dan seorang juru teknik untuk memandu arah. Pemeriksaan tapak dengan
perintah Mahkamabh tersebut telah diadakan memandangkan pemaju enggan
membenarkan wakil Lim Beng Brothers Sdn Bhd melalui tapak pemaju
berkenaan untuk akses ke tanah yang telah diceroboh. Saya telah hadir bagi
pihak Plaintif semasa pemeriksaan tersebut dan peguam lain yang turun
hadir adalah En. Amrit Pal Singh dan En. AI Nathan. Selepas pemeriksaan
dilakukan saksi-saksi Lim Beng Brothers Sdn Bhd telah mengesahkan butir-
butir pencerobohan dan telah membuat pengukuran yang disahkan oleh saya.
Selepas 2 minggu, laporan-laporan saksi-saksi pakar Lim Beng Brothers Sdn
Bhd telah difailkan di Mahkamah sebagai Ikatan Dokumen Tambahan.”

[Emphasis Added]

On the other hand, the learned High Court Judge noted, the appellant did
direct the respondent to file the said application and the respondent’s advice to
the appellant on the futility of setting aside the judgment was simply to cover
up his own negligence and breach of duty for failing to comply with Yeoh
Wee Siam J’s unless order. This, said His Lordship, is satisfaction of the 2nd
element to prove negligence against the respondent by the appellant. In respect
of the damages, which is the 3rd element, His Lordship noted that the losses
suffered by the appellant were not remote but a direct one from the breach of
duty by the respondent and it had paid Syarikat Lim RM6.3 million vide two
cheques, copies of which had been produced at the trial.

Court of Appeal Judgment

[6] The Court of Appeal primarily relied on a decision of another Court of
Appeal in Supramaniam Kasia Pillai v. Subramaniam Manickam [2017] MLRAU
425, which is subsequent to that of Wong Kiong Hung's case (supra) relied on
by the High Court and which in turn cited with approval another Court of
Appeal’s decision, also delivered after Wong Kiong Hung’s case, ie, Pang Yeow
Chow v. Advance Specialist Treatment Engineering Sdn Bhd [2015] 1 MLRA 685
to hold that the appellant must establish its prospect of success in pursuing
its case against the respondent, not just establishing that the respondent was
careless in the conduct and discharge of his professional duty. The Court of
Appeal also noted, as was the infirmity in Supramaniam’s case (supra), that the
appellant here neither pleaded nor led evidence on the prospect of its success
in Suit 1205. This omission, held the Court of Appeal further caused the
learned High Court Judge to omit making a finding on this element, which
was tantamount to a non-direction and hence a fatal misdirection of law which
warranted appellate intervention.
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The Memorandum of Appeal

[7] The appellant’s memorandum of appeal raised 2 grounds only and they are
in gist as follows:

1. The Court of Appeal erred in facts and in law when holding that
for legal professional negligence, the appellant as the plaintiff
must prove a real prospect of success when the High Court had
found that the appellant had suffered a direct loss when it had to
pay RM6.3 million as a result of the respondent’s negligence.

ii. The Court of Appeal erred in facts and in law when it failed to
consider that the appellant indeed had a real prospect of success
in its defence in Suit 1205.

[8] It is obvious to us, from our reading of the aforesaid two grounds that the
sole issue for our determination in this appeal is that of the requirement to
prove, by a claimant of such legal professional negligence, of a real prospect
of success in the suit conducted by the solicitor concerned and the absence
of which, renders the suit baseless, in spite of the proof of negligence on the
solicitor’s part as alleged. Corollary to that is whether there is a need to call an
expert to give evidence on the said prospect.

The Appellant’s Submission

[9] Learned counsel for the appellant submitted before us that this issue on
the prospect of success is only a determinant factor in assessing damages to
be awarded by the court. Citing Supramaniam’s case (supra), he submitted
that the Court of Appeal in the said case had, despite finding the prospect
of success of the claimant (the respondent in that case) minimal, which
was compounded by his failure to call a legal practitioner to enlighten the
court on the said prospect, the negligent act of the appellant in that case had
caused the respondent out of pocket expenses for which he was entitled to be
compensated reasonably. Thus, the damages awarded by the High Court in
Supramaniam’s case (supra) was reduced from RM200,000.00 to RM30,000.00
only. However, submitted learned counsel further, the respondent in this
appeal before us had never advised the appellant in writing that their case
was weak and hopeless, and only raised this contention when his negligent
act as alleged had been committed. More importantly, said learned counsel,
the respondent had pleaded in the appellant’s defence in Suit 1205 on the
existence of a Supplementary Agreement dated 27 October 2009 entered
between it and Syarikat Sri Dinar Project Development Sdn Bhd (Ist
defendant in Suit 1205), to relinquish all its rights and control over the project
to Syarikat Sri Dinar Project Development Sdn Bhd. It was paid in full the
acquisition value from the joint venture agreement and having surrendered
all its rights and interest to Syarikat Sri Dinar Project Development Sdn
Bhd’s representative, namely Monetary Icon (M) Sdn Bhd, the appellant no
longer has any right in the project. Thus, any liability would be saddled on
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the other defendants and not the appellant. These facts were pleaded in para
2 of the appellant’s statement of defence in Suit 1205 and since the claim for
trespass allegedly occurred in early 2010 after the appellant had denounced
all its interests, rights, control and duty over the joint venture project with
Syarikat Sri Dinar Project Development Sdn Bhd on the 27 October 2009,
ie, before the alleged trespass, the appellant indeed has a good prospect to
succeed in Suit 1205 taken against it by Syarikat Lim. However, because of
the respondent’s negligence, the appellant was found liable without a full
trial. It is an undisputed fact, said counsel that the appellant had paid the
RMBS6.3 million as damages which is a real loss arising from the respondent’s
negligence and breach of duty. For completeness, the above-mentioned para
2 is reproduced below:

“Defendan Kedua menafikan keseluruhan Perenggan 2 Pernyataan Tuntutan
dan seterusnya menyatakan bahawa Defendan Kedua pernah memasuki
suatu Perjanjian Usahasama bertarikh 11 Julai 2003 dalam kapasiti
Defendan Kedua sebagai pemilik tanah Lot-lot 1964, 1965, 1966, 3592,
3593, 3594 dan 3595 Mukim Batu, Daerah Gombak, Selangor Darul Ehsan.
Projek usahasama adalah untuk memajukan suatu projek perumahan yang
dikenali sebagai “One Sierra” (selepas ini dirujuk sebagai Projek tersebut).
Namun demikian, pada sekitar bulan Oktober, 2009 Defendan Pertama telah
membayar Defendan Kedua keseluruhan balasan yang perlu dibayar dan telah
menamatkan keseluruhan tanggungjawab dan hak yang timbul dari Perjanjian
Usahasama bertarikh 11 Julai 2003. Defendan Pertama dan Defendan Kedua
telah kemudiannya memasuki satu lagi perjanjian tambahan (Supplemental
Agreement bertarikh 27 Oktober 2009) untuk melepaskan kesemua hak dan
kawalan Defendan Kedua atas Projek tersebut. Defendan Kedua telah dibayar
secara penuh keseluruhan nilai perolehan Defendan Kedua melalui Perjanjian
Usahasama bertarikh 11 Julai 2003 setakat 27 Oktober 2009. Defendan
Kedua dengan ini telah melepaskan keseluruhan kepentingannya kepada
wakil Defendan Pertama iaitu Monetary Icon (M) Sdn Bhd dan Defendan
Kedua tidak lagi mempunyai sebarang kepentingan dalam Projek tersebut.”

[10] As for the need for an expert evidence to prove the standard of care
required of a solicitor, learned counsel submitted, based on the Court of
Appeal’s decision in Nyo Nyo Aye v. Kevin Sathiaseelan Ramakrishnan & Anor
And Another Appeal [2020] 3 MLRA 535, which was followed in Hijau Biru
Envirotech Sdn Bhd v. Tetuan Dzahara & Associates & Ors [2020] MLRAU 231
on the non-fatality of producing such an expert as that requirement is not
conclusive but dependent on the facts of the case. We paused here to note
that Nyo Nyo Aye's case (supra) referred to the Court of Appeal’s decision in
Shearn Delamore & Co v. Sadacharamani Govindasamy [2018] 3 MLRA 307 and
that of Tetuan Theselim Mohd Sahal & Co & Ors v. Tan Boon Huat & Anor [2017]
4 MLRA 702 and distinguished the afore-mentioned cases before holding that
given the simplicity of the facts of the case before the court ie, a practitioner’s
duty to inform and advise his client on the consequence of non-payment of
the security for cost ordered by the court, the non-calling of such an expert is
not fatal to the case unlike that in Shearn Delamore’s case (supra), which was on
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intellectual property and Tetuan Theselim’s case (supra) which was on a sale and
purchase agreement. Given, submitted learned counsel further, that the Court
of Appeal in this case before us had not set aside the High Court’s finding on
liability, the issue of the need to produce expert evidence does not arise.

The Respondent’s Submission

[11] On the other hand, learned counsel for the respondent in his written
submission submits that the respondent’s failure of not producing the witness
list and witness statements was not an act of professional negligence because
the appellant never intended to produce any witness for the trial of Suit 1205
anyway, as contended by the respondent in his evidence at the trial which
evidence was not rebutted. This was because the managers of the appellant’s
respective departments had changed and no officer was willing to assist in the
defence of the suit. What is more, said learned counsel, none of the appellant’s
qualified officers participated in the site inspection in relation to Suit 1205,
which inspection resulted in a report prepared by Syarikat Lim’s expert that
detailed the encroachments and damage to its land by the appellant. Learned
counsel also highlighted the fact that the respondent was not informed of the
case management date on the 31 July 2013, which therefore, cannot be an act
of professional negligence as his evidence on this was also unchallenged at the
trial. Had he been informed of it, he could have told the High Court orally
(without having to write a letter to the court as contended by the appellant’s
counsel) about the appellant’s stand not to call any witness for the trial of Suit
1205.

[12] The respondent’s counsel also highlighted the fact that upon being aware
of the said judgment in Suit 1205, the respondent did, at a clarification hearing
of the case on 7 August 2013, which he sought before SM Komathy J in the
presence of Syarikat Lim’s solicitor, requested for the said judgment be set aside
but was informed by Her Ladyship on the option of the appellant initiating
an indemnity claim against the trespassers of the Syarikat Lim’s land, which
same advice he conveyed to the appellant but to no avail as admitted by the
appellant’s witness, En Abdul Razak bin Ahmad during the trial of Suit 1205.
That admission appears in the notes of proceedings reproduced at p 117 of the
Common Core Bundle, and it reads as follows:

“P/D: En Razak saya tanya sekali lagi, saya katakan pihak Majlis enggan
untuk menuntut indemniti walaupun Defendan dalam kes ini telah
menasihatkan untuk membuat sedemikian. Setuju atau tidak? Setuju ataupun
tidak setelah Defendan dalam kes ini pihak Majlis telah enggan mununtut
indemniti, setuju atau tidak?

SP1: Saya mencadangkan sebab Yang Arif.

P/D: Setuju ataupun tidak setelah Defendan dalam kes ini pihak Majlis telah
enggan menuntut indemniti, setuju atau tidak?

SP1: Setuju.”
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[13] Citing the passage in Shearn Delamore’s case (supra) on the burden of a
plaintiff to show that the error committed was one which no reasonably
competent member of the relevant profession would have made because the
standard of care in negligence action against an advocate is the same as that
applicable to any other skilled professional, the respondent’s counsel submitted
that the respondent indeed had discharged his duty of care to the appellant and
was not negligent at all. The damages assessed against the appellant said the
respondent’s counsel, was because of the appellant’s own failure to produce
its own expert report to rebut Syarikat Lim’s claim of trespass in its expert’s
report. In other words, there was no causation between the alleged breach by
the respondent and the damages suffered by the appellant because the ‘but for
test ‘to determine the causation between the two was not satisfied here.

[14] We need to pause here now to say, and without a need for further
elaboration, that the ‘but for’ test first formulated in Cork v. Kirby Maclean
Limited [1952] 2 All ER 402 is a trite law and well established, ie, whether the
damage alleged by the claimant would have occurred 'but for' the negligence
of the defendant and if such a damage would still occur regardless of the
defendant’s conduct, then the causal link is broken.

[15] On the real prospect of success, learned counsel for the respondent
iterated that the appellant had failed to prove that its defence in Suit 1205 has
a real and substantial, rather than merely a negligible prospect of success. This
was because it had knowledge of the trespass and encroachment on Syarikat
Lim’s land but did not participate in the site inspection and produce its own
expert reports to counter that of Syarikat Lim’s, had only pleaded a general
denial of the allegation of trespass, nuisance and negligence alleged against
it in its statement of defence in Suit 1205 and refused to initiate indemnity
claim against the actual trespassers, ie, its developer and associates. Therefore,
submitted counsel further, the Court of Appeal was correct to conclude that
the appellant’s case suffered from the infirmity of not pleading nor adducing
evidence on the prospect of success, which was the same situation in
Supramaniam’s case (supra).

Our Decision

[16] As laid out in Arthur JS Hall & Co (A Firm) v. Simons Barratt [2002] 1 AC
615 and cited by the Court of Appeal in Shearn Delamore’s case (supra) the
same standard of care which applies to other skilled professional applies to
an advocate (or legal practitioner), which is, that the “error was one which no
reasonably competent member of the relevant profession would have made” and
that standard “is an important element of protection against unjustified liabilities”.
Equally important to bear in mind when considering whether this standard of
care has been breached is the need to satisfy the “but for” test which we have laid
out earlier in order to establish the link between the damages suffered by the
plaintiff as the claimant and the act of the defendant as the alleged perpetrator.
The words of Lord Hob House of Woodborough in Arthur JS Hall’s case (supra)
are quoted below:
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“The standard of care to be applied in negligence actions against an advocate
is the same as that applicable to any other skilled professional who has to
work in an environment where decisions and exercises of judgment have to
be made in often difficult and time constrained circumstances. It requires
a plaintiff to show that the error was one which no reasonably competent
member of the relevant profession would have made. This is an important
element of protection against unjustified liabilities.”

[17] At the outset, we have to state our agreement with the findings of the
learned High Court Judge that the duty of care beholden upon the respondent
is not contingent upon him being paid for his services by the appellant, so
therefore, even if such a service was given pro bono, that duty remains and a
breach thereof renders the respondent liable. It is also germane, in our view,
to summarily dispose of another contention raised in the appellant’s written
submission, which is on the non-necessity of producing expert evidence. It
is to be noted that learned counsel for the respondent neither in his written
submission, nor in his oral submission raised it before us and rightly so because
the facts in this appeal are pretty simple and straightforward. Thus, any court
making its own assessment based on the law and evidence adduced before it
can make a decision without the need for one as was decided by the Court of
Appeal in Techrew Sdn Bhd v. Nurhamizah Hamzah & Ors [2022] 4 MLRA 666,
which decision learned counsel for the appellant had highlighted before us.
In this regard, it is important to mention that this Court did, in Techrew’s case
(supra) granted leave against the losing parties (Federal Court Civil Appeal No:
02(f)-68-12/2021 (J) and No: 02()-69-12/2021 (J)) ie, the respondents in the
Court of Appeal to appeal against that decision. My learned sister, Hasnah
Mohammed Hashim FCJ, and I were in that panel hearing the appeal on 14
July 2022, which was chaired by Nallini Pathmanathan FCJ, where one of the
several questions of law framed was this:

“(k) Whether the Court of Appeal is correct in awarding RM2.85 million
as damages for loss of a chance in the absence of an expert witness in view
of the recent Court of Appeal cases of Tetuan Theselim Mohd Sahal & Co &
Ors v. Tan Boon Huat & Anor [2017] 4 MLRA 702 and Shearn Delamore &
Co v. Sadacharamani Govindasamy [2018] 3 MLRA 307, especially when the
Plaintiff’s Witness (“PW2”), introduced as an expert witness was rejected by
the trial court as an interested witness;”

[Emphasis Added]

[18] This Court’s unanimous decision in the Techrew’s case (supra) was to allow
the appeal in part, which was to remit the case back to the High Court to assess
damages due to the appellant on the loss of chance. It is also noted that despite
the above highlighted portion of the question as framed above, this court, had
in the broad grounds delivered at the conclusion of the hearing, not specifically
held that such an expert is a requirement. This was because it found that the
Court of Appeal erred in using the settlement sum given to Techrew Miracle
Assets Builder based on a settlement agreement between the parties in a legal
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dispute in which each set of the respondents has acted for Techrew, ie, the 2
legal firms. Thus, in view of this recent decision of this court, the issue for the
need to call expert evidence has been settled.

[19] Going now to the substantive sole issue before us which is ‘the real
prospect of success’ and given the great reliance placed by the Court of
Appeal on Supramaniam’s case (supra) it is best to first note that the appellant
(learned counsel for the respondent) in the said case conceded, as noted in
para 12 of the Court of Appeal’s judgment, to the findings of the learned
High Court Judge that he was liable. Hence, the judgment in Supramaniam’s
case (supra) was only in respect of the quantum of damages, and therefore, as
stated in para 14 of the said judgment, the appellant’s primary complaint was
‘whether the appeal has any prospect of success’ is important in determining
the quantum of damages. Here before us, the High Court did make an express
finding on liability at para 36 of His Lordship’s judgment although no such
similar one was made by the Court of Appeal which merely stated in para 22
of its grounds of judgment, after considering the case authorities as indicated
earlier in our judgment, ie, from paras 20 to 21, that proof of prospect of
success is vital and concluded in para 23 that the learned High Court Judge’s
failure to consider the non-pleading or evidence on it was a fatal misdirection.
The above-mentioned paragraphs in the aforesaid judgments in this appeal
are reproduced below:

“High Court grounds of judgment

[36] Saya beranggapan dari Penghakiman Pertama ini, Defendan hanya
memfailkan dokumen-dokumen di peringkat pertama sahaja, ie, pada atau
sebelum 29 Mei 2013. Oleh yang demikian saya berpendapat suatu kecuaian
dan pelanggaran tugas berhati-hati telah dilakukan oleh Defendan terhadap
Plaintif iaitu tidak hadir pada 31 Julai 2013 dan tidak memfailkan penyata
dan senarai saksi pada atau sebelum 1 Julai 2013.”

Court of Appeal grounds of judgment

[22] It is therefore plain that besides establishing that the Appellant is careless
in the conduct and discharge of its professional duty to the Respondent,
it is also vital that the Respondent must establish its prospect of success
in defending the Case against the Respondent. The burden of proof to
demonstrate this prospect of success in the Case is plainly on the Respondent.
Although the cases of Tenaga Nasional Bhd v. Tetuan Ariff & Co (supra) and
Muthiah Ramasamy v. Muguthan Vadiveloo (supra) dealt with loss of prospect of
a chance to recover from the plaintiff because of solicitor’s carelessness, we
hold that this requirement of establishing prospect of success in defeating the
claim will likewise apply to the case of a defendant’s defence, particularly as
in the case of the Respondent here vis-a-vis the Case.

[23] However, we find that the same infirmity that occurred in the case of
Supramaniam Kasia Pillai v. Subramaniam Manickam (supra) recurred here. In
this regard, there is neither pleading nor evidence adduced on prospect of
success vis-g-vis the Case by the Respondent before the learned High Court
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Judge. This led to the learned High Court Judge omitting to make any finding
on the same that tantamount to a non-direction; hence fatal misdirection of

”

law.
[Emphasis Added]

Thus, at best, it can only be inferred from the above findings, that the Court
of Appeal had taken a contrary stand on the finding of liability made by the
learned High Court Judge. Despite that being only an inference, it still would
be in the interest of justice to both parties that we state our view on whether
there was such a liability in the first place because that is the central focus of
the question of law allowed in this appeal.

[20] As stated earlier, the respondent’s stand is that he was not liable for the
loss suffered by the appellant because he was not informed of the date of the
first case management before Yeoh Wee Siam J when that judgment against
the appellant was entered and the appellant refusal to heed his advice, which
he had earlier obtained from SM Komathy J after Her Ladyship dismissed his
oral application to set aside the said judgment, which was to file an indemnity
claim against the actual trespasser, ie, the appellant’s developer. The appellant’s
counsel did not, neither in his oral nor written submission, refute the veracity
of the above contention, particularly the reason for the respondent’s non-
attendance at the first mentioned case management and the non-compliance
with the learned High Court Judge’s direction in the second mentioned case
management which led to the judgment on liability. Our perusal of the appeal
records filed in this appeal also did not disclose the notes of proceedings of the
above mentioned two case managements, the absence of which fortifies our
acceptance of the respondent’s learned counsel’s submission, that his client is
not to be faulted for the entry of the first judgment on liability.

[21] In respect of the second judgment on damages, again the notes of
proceedings before the learned Deputy Registrar was not included in the appeal
records, so much so that we are unable to contradict learned counsel for the
respondent’s submission that there were directions given to parties to present
evidence based on reports prepared at the earlier site inspection. What is
patently clear and undisputed is the fact, as stated earlier in our judgment, that
the appellant did not send any expert to the site inspection, only a technician
and a driver, as stated by the respondent in questions and answers 16 and 17
of his witness statements. Question and answer 16 we had reproduced earlier,
and we would now for completeness reproduce question and answer 17 below:

“17. Q: Mengapa Plaintif tidak menghantar sebarang wakil untuk pemeriksaan
bersama?

A: Tidak ada seorang pegawai Plaintif yang mahu menjadi saksi dalam kes
Mahkamah dan Plaintif telah memilih untuk menghantar wakil iaitu seorang
juruteknik dari Jabatan Kejuruteraan.”
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When we examined the notes of proceeding in the appeal record before us
and the cross-examination of the respondent by the appellant’s counsel, it was
never put to him that what he stated therein in his witness statements was not
true. Therefore, given the materiality of the expert evidence on the trespass
alleged against the appellant as a co-defendant in Suit 1205, the absence of
it points to the high probability that judgment for the sum as assessed by the
learned Deputy Registrar would still stand.

[22] Therefore, based on the above considerations, we are unable to agree
with the learned High Court Judge that the respondent was instrumental
and played a crucial role in the entry of both the judgments on liability and
damages against the appellant. Hence, the respondent was not negligent in the
discharge of his duty as the appellant’s solicitor because the ‘but for’ test was
not satisfied on the facts of this case. In other words, the fact that the appellant
had undisputedly suffered the loss of RM6.3 million pursuant to the damages
ordered against it in Suit 1205 cannot be the determinant factor in the finding of
professional negligence against the respondent because satisfaction of the ‘but
for’ test is the criterion to find him liable for the alleged negligence. If he had
been found liable, then it is open to the court to make a consequential finding
of whether he should be made liable for the full loss suffered or a fraction of
it, ie, the damages issue. Thus, the question of law framed is answered in the
positive and accordingly, we unanimously dismissed the appeal with cost of
RM40,000.00 subject to allocatur.




