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Contract: Gaming or wagering contract — Recovery of monies related to gambling or
wagering — Counterclaim by respondent against appellant for recovery of monies for two
lines of credit totalling USD1.5 million and advance of rolling rebate for USD193,800
Sfor gambling — Whether granting of credit lines and rolling rebate was a loan distinct
Sfrom appellant’s gaming activities and not gambling debt — Whether it was a composite
contract with gaming activities by appellant — Civil Law Act 1956, s 26 — Contracts
Act 1950, ss 24, 31

This was an appeal by the appellant against the Court of Appeal’s decision
in allowing the respondent’s counterclaim for the recovery of monies for two
lines of credit totalling USD1.5 million and the advance of rolling rebate for
USD193,800.00 for gambling at Naga Casino, Cambodia. The legal issues in
the present appeal concerned the Malaysian position on recovering monies
related to gaming or wagering and the application of s 26 of the Civil Law Act
1956 (“CLA”), and ss 24 and 31 of the Contracts Act 1950 (“CA”); and whether
the facts of the present case triggered the application of the said sections in
light of the decision in Wynn Resorts (Macau) SA v. Poh Yang Hong (“Wynn
Resorts”). The appellant’s application for leave to appeal was granted on the
following question of law: “in construing whether any claim for monies given
in the form of credit amounted to a gambling debt or otherwise, should the
approach be the one adopted by the Singapore Court of Appeal in Star City Pty
Ltd (Formerly Known As Sydney Harbour Casino Pty Ltd) v. Tan Hong Woon, ie to
ascertain the overall purpose of the same by considering it in its entirety as a
composite contract?” It was undisputed that the credit lines and rolling rebate
were for the appellant to purchase Naga Casino’s gambling chips so he could
gamble at the casino. He did so, but he lost and had to subsequently cover the
cost of the credit lines and the rolling rebate. The main issue here was whether
the granting of credit lines and the rolling rebate was a loan distinct from the
appellant’s gaming activities in Naga Casino and thus, not a gambling debt or
whether it was a composite contract with the gaming activities by the appellant
at Naga Casino.

Held (allowing the appellant’s appeal):

(1) The casino chips were exchanged with the amount of credit facilities granted
to the appellant. The reality of the transactions was that it was a gambling
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contract or a composite gambling contract when viewed in totality, where its
purpose was no other than for gaming or waging. In the circumstances, the said
contract contravened s 26(1) of the CLA and the first limb of s 31(1) of the CA
and, as such, was null and void from the beginning (ab initio). No rights could
arise from a void contract or be sued upon. It was a nudum pactum or an “empty
contract”. (paras 69-70)

(2) The respondent’s reliance on Wynn Resorts was untenable. In that case, the
trial Judge did not consider the reality of the transaction in granting the credit
facility to the defendant, similar to the Court of Appeal in the present case. In
reality, the credit facility was to obtain casino chips for gambling and for no
other purpose. This was a composite gambling contract and the mere signing
of a credit agreement did not make the transaction lawful and enforceable
under Malaysian law. The credit agreement could not be separated from the
gaming transaction at the casino, as the credit facility granted was an essential
component of the gambling activities that exclusively used casino chips. If the
Court were to accept the ratio in Wynn Resorts, it would defeat the intention of
the legislature in enacting the provisions alluded to earlier and make the said
provisions obsolete or redundant. By merely signing a credit agreement, parties
could go around the effect of ss 24 and 31(1) of the CA and s 26(1) and (2)
of the CLA. This could not be the position, especially when the Government
had announced its intention to curb gambling and wagering. The Court must
be alert to whatever term, system, or device used to evade the law and must
enforce the law when it was plain and unambiguous. Thus, Wynn Resorts was no
longer considered as good law. (paras 71-73)

(3) Whatever the terms or labels used concerning the money claim against the
appellant, it was a gambling debt incurred at the Naga Casino arising from the
credit facilities granted to the appellant for gambling. Reading the respondent’s
pleadings, it was beyond doubt that the respondent was claiming the recovery
of the appellant’s gambling debts. The claim against the appellant when
viewed in totality, was essentially for the recovery of money from gaming or
wagering transactions in Naga Casino, Cambodia. Such a gambling debt was
unenforceable under Malaysian law. (paras 82-83)

(4) In the circumstances, the answer to the leave question was in the affirmative.
The decision of the Court of Appeal concerning the respondent’s counterclaim
was set aside, and the decision of the High Court was restored. (para 95)
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Judgment
Nordin Hassan FCJ:
Introduction

[1] This is an appeal by Dato Ting Ching Lee, the appellant, against the Court
of Appeal’s decision to allow the respondent, Ting Siu Hua’s counterclaim.
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The appellant was the 1st plaintiff and the respondent was the defendant at the
High Court. The respondent’s counterclaim was for the recovery of monies for
two lines of credit totaling USD1.5 million and the advance of rolling rebate
for USD193,800.00 for gambling at Naga Casino, Cambodia.

[2] The pertinent and interesting legal issues in the present appeal concern the
Malaysian’s position on recovering monies related to gambling or wagering
and the application of s 26 of the Civil Law Act 1956, and ss 24 and 31 of
the Contracts Act 1950. Further, whether the present facts of the case, trigger
the application of the said sections in light of the decision by the High Court
in Wynn Resorts (Macau) S A v. Poh Yang Hong [2019] MLRHU 1845 affirmed
by the Court of Appeal and the application for leave to appeal to the Federal
Court was dismissed.

[3] On 6 August 2024, the appellant’s application for leave to appeal to this
Court was granted on one question of law which is as follows:

“In construing whether any claim for monies given in the form of credit
amounts to a gambling debt or otherwise, should the approach be the approach
adopted by the Singapore Court of Appeal in Star City Pty Ltd (formerly known
as Sydney Harbour Casino Pty Ltd)v. Tan Hong Woon [2002] 1 SLR (R) 306, ie to
ascertain the overall purpose of the same by considering it in its entirety as a
composite contract?”

The Background Facts

[4] The appellant is a businessman from Bintulu, Sarawak, and holds various
positions in associations and social bodies in Sarawak.

[5] The respondent is a tour agent and since the year 2000, he was appointed
as a promoter or junket by Huang Yu Kiung under the name of Huang Group
to bring players to gamble at casinos. As a junket, the respondent was paid
by Huang Group on a commission basis which essentially depends on the
amount of collection of payments by Huang Group from the players that the
respondent brought to gamble at the casinos.

[6] On 1 March 2014, Huang Yu Kiung, as STG Operator, and Naga World
Limited signed an STG Operator Incentive Program Agreement (“STG
Agreement”) to conduct STG business. STG business as defined under cl 1.1
of the Agreement is the business whereby the STG operator’s pool of players
or group of players is brought to the physical premise of Naga Casino for
wagering for benefits as specified in Schedule 7 of the Agreement.

[7] On 24 December 2014, while in Bintulu Sarawak, the respondent received
a telephone call from one Ting Sing King inquiring whether he could arrange
a gambling trip to Cambodia for his superior, the appellant, and a few others.
After having discussed the details including the line of credit to gamble at Naga
Casino Cambodia, the respondent arranged the trip for the appellant, Ting
Heng Ngoung, Ngu Toh Yi, Lee Chew Sing, and Ting Sing King to Naga
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Casino Cambodia from 8 January 2015 to 10 January 2015 for gambling at the
International Floor, level 6 of Naga Casino, Cambodia.

[8] Upon the request by the appellant, on 8 January 2015 he was granted a line
of credit of USD1,000,000.00 to gamble at the Casino, and on 9 January 2015,
a line of credit of USD500,000.00 was further given to him. In addition, on 10
January 2015, he was granted a rolling rebate of USD193,800.00. Ting Sing
King on the other hand was given a credit line of USD50,000.00 to gamble and
at Level 6 International Floor of the Casino, the casino chips were given to the
appellant and others to gamble based on the lines of credit granted to them.
Exhibits D4, D5, and D6 disclosed that Huang Group granted the lines of
credits and the rolling rebate, and the documents were signed by Tan Hui Phin
(DW2), the Supervisor of Huang Group at Cambodia in the Naga Casino.

[9] After the gambling trip to Cambodia and upon returning to Sarawak, the
appellant, Ting Heng Ngoung, and Ngu Toh Yi alleged that on 17 January
2015, the respondent wrote and published or caused to be written or published
defamatory statements against them in Sin Chew Daily News, a mandarin
language newspaper. The publication also includes the photographs of them.
The English translation of the statements is the following:

“The above 3 persons have debt owed to our company, you are required to
appear personally within one week to resolve it, failing which action according
to law will be taken against you, and bear the consequences. Contact number:
012796976”

[10] Further, the appellant and the two others alleged that on 18 January 2015,
the respondent wrote and published or caused to be written or published in the
respondent’s WeChat account or his agent or servant’s WeChat account, the
same statements appearing in the Sin Chew Daily News newspaper which is
defamatory of them.

[11] In the circumstances, the appellant, Ting Heng Ngoung and Ngu Toh Yi
filed a defamation suit at the High Court against the respondent. The relief
sought was for damages and an injunction to restrain the respondent or his
agent from further publishing the defamatory statements.

[12] In turn, the respondent filed a counterclaim against the appellant seeking
the recovery of monies based on the two lines of credit in the amount of
USD1.5 million and the rolling rebate of USD193,800.00 or RM6,097,680.00
which was granted to the appellant for gambling at Naga Casino, Cambodia.

Proceedings At The High Court

[13] Having considered the evidence presented, the trial judge decided that all
the plaintiffs had failed to establish the defamation suit against the respondent
as no evidence was adduced to prove that the respondent had on his own or
through his agent written or published the purported defamatory statements
as appeared in the Sin Chew Daily News newspaper or the WeChat account.
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[14] As to the respondent’s counterclaim for the recovery of monies, the court
held that the counterclaim is an attempt to recover gambling debts which is
null, illegal, and void under ss 24 and 31 of the Contracts Act 1950 and s 26
of the Civil Law Act 1956. The trial judge also endorsed that the enforcement
of gambling debts is against public policy and forbidden by law. In addition,
a gambling contract is considered nudum pactum (empty contract) which is
unenforceable under the law. In coming to the said decision, the trial judge
among others, considered the following authorities; Jupiters Ltd v. Lim Kin Tong
[2005] 3 MLRH 846; Sababumi (Sandakan) Sdn Bhd v. Datuk Yap Pak Leong
[1995] 2 MLRH 232; Star Cruise Services Ltd v. Overseas Union Bank Ltd [1999]
2 SLR 412 and Pet Far Eastern (M) Sdn Bhd v. Tay Young Huat & Ors [1999] 1
MLRH 422.

[15] As a result, the High Court dismissed both the appellant’s claim with
two others and the respondent’s counterclaim. Aggrieved by the decision, both
parties filed an appeal to the Court of Appeal.

Proceedings At The Court of Appeal

[16] In a unanimous decision, the Court of Appeal affirmed the decision of the
High Court in dismissing the appellant and two other claims for defamation
but allowed the appeal by the respondent in its claim for the recovery of monies
for the two lines of credit and the rolling rebate.

[17] The Court of Appeal held that the trial judge was not plainly wrong
in dismissing the appellant’s and two others’ claims for defamation against
the respondent based on their failure to prove directly or by circumstantial
evidence that it was the respondent who had published the alleged defamatory
statement.

[18] As to the respondent’s counterclaim, the Court of Appeal decided that
there was an oral agreement between the appellant and the respondent to obtain
the credit lines for the purpose of gambling at Naga Casino. The evidence
relied upon by the Court of Appeal among others, is as follows:

(1) On 24 December 2014 in Bintulu, the appellant through his agent,
Ting Sing King, requested a line of credit of USD1,000,000.00 for
gambling at Naga Casino;

(i) The respondent agreed to grant the line of credit to the appellant
for the sum of USD1,000,000.00 as he had known the appellant
for over 20 years and had earlier arranged similar credit lines for
the appellant for gambling purposes.

(111)) On 8 January 2015, Tan Hui Phin (DW1) contacted the
respondent when the appellant and Ting Sing King were at Level
6 International Floor of Naga Casino and requested their chips
under their lines of credit.
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(iv) On 9 January 2015, DW1 again called the respondent when the
appellant, through Ting Sing King, requested the second line of
credit for USD500,000.00 which the respondent granted.

(v) On 10 January 2015, the respondent allowed the rolling rebate
of USD193,800.00 requested by the appellant through Ting Sing
King.

(vi) DW1 looked after the appellant and other members of the group
at the Casino and was responsible for recording the issuance of
casino chips based on the lines of credits granted to them.

[19] Further, the Court of Appeal held that the oral contract between the
respondent and the appellant over the two lines of credit amounting to USD1.5
million and the rolling rebate of USD193,800.00 are not gambling debts. The
lines of credit and rolling rebates were only for obtaining the gambling chips
and it was the gambling chips that the appellant used to bet at the casino. The
two lines of credit and the rolling rebate are in the nature of loan or credit
given to the appellant to enable him to cash them into gambling chips. To
understand the reasoning of the Court of Appeal, it is appropriate to quote the
exact statements made in paras 63 and 64 of the Court of Appeal’s grounds of
judgment as follows:

“[63] DW1 has given evidence that, after confirming with the defendant that
the st plaintiff is granted to use two lines of credits amounting to USD1.5
million and the rolling rebates of USD193,800.00, DW1 then went to cash
the two lines of credits and the rolling rebates into gambling chips. It was the
gambling chips that the 1st plaintiff used to gamble at the casino.

[64] We are therefore of the considered opinion that the learned Judge was
plainly wrong in his finding that the defendant was attempting to recover
gambling debts, that were owed by the 1st plaintiff to him. The two lines of
credit and the rolling rebates are not gambling debts. They are in the nature
of a loan or credit given to the 1st plaintiff to enable him to cash them
into gambling chips. The 1st plaintiff did not give evidence that he was
gambling with the credit lines and rolling rebates. As explained by DW1, the
1st plaintiff was only gambling at the casino after the issuance of the gambling
chips. The gambling debts, if any, would be between the 1st plaintiff and

the casino concerned.”

[Emphasis Added]

[20] The Court of Appeal also relied heavily on the decision in the case of
Wynn Resort (Macau) S A v. Poh Yang Hong (supra) in coming to this decision.
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The Appeal

[21] The sole question of law granted for the present appeal as alluded to earlier
and reproduced below for convenience.

“In construing whether any claim for monies given in the form of
credit amounts to a gambling debt or otherwise, should the approach
be the approach adopted by the Singapore Court of Appeal in Star
City Pty Ltd (formerly Known As Sydney Harbour Casino Pty Ltd) v. Tan
Hong Woon [2002] 1 SLR(R) 306, ie to ascertain the overall purpose
of the same by considering it in its entirety as a composite contract?”

[22] Before answering the above leave question, the main issues in this appeal
are whether the credit facilities or credit agreements granted to the appellant
for the sole purpose of gambling is a gaming contract and whether the sum
claim by the respondent is a gambling debt unenforceable under Malaysian
law.

Submission By Parties

[23] In essence, the appellant submitted first, that the underlying nature of
the transaction and its purpose in the present case should be considered as a
composite contract. Based on the evidence and transactions in this case, the
appellant contended that the respondent’s claim was for recovery of gambling
debts or action to recover money won upon wagers and not an ordinary loan.
As such, the respondent’s action is unenforceable under s 26 of the Civil Law
Act 1956, and ss 24 and 31 of the Contracts Act 1950. The appellant heavily
relied upon the Singapore apex court’s case of Star City Pty Ltd (supra) to support
the contention. In addition, the appellant brought our attention to the decision
of the Malaysian Courts that was consistent with the appellant’s submission.
The cases among others are Jupiters Ltd v. Lim Kin Tong [2005] 3 MLRH 846;
Jupiters Ltd (Trading As Conrad International Treasury Casino) v. Gan Kok Beng &
Anor [2007] 4 MLRH 100; Pet Far Eastern (M) Sdn Bhd v. Tay Young Huat & Ors
[1999] 1 MLRH 422; and The Ritz Hotel Casino Ltd & Anor v. Datuk Seri Osu Hj
Sukam [2005] 1 MLRH 450.

[24] The appellant further contended that the High Court decision in Wynn
Resorts (Macau) S A v. Poh Yang Hong (supra) and affirmed by the Court of Appeal
was wrongly decided as the court misunderstood the nature and mechanics of
a gaming transaction and the result of a gaming contract which would breach
s 26 of the Civil Law Act 1956 and ss 24 and 31 of the Contracts Act 1950. The
decision in the Wynn case would also make the provisions abovementioned
superfluous.

[25] The appellant also submitted that besides Singapore, other foreign
jurisdictions that have similar statutory provisions had decided that no action
can be brought or maintained to recover monies related to gambling or
wagering. Specific references were made to the decisions of the courts in New
Zealand, Ireland, and India.
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[26] Therefore, it was the appellant’s submission that the leave question in the
present case be answered in the affirmative.

[27] Conversely, the respondent submitted that the respondent’s claims on the
two lines of credit and the rolling rebate were not gambling debts but credit
facilities in the form of an oral agreement that did not involve any uncertainty
in the outcome of the two lines of credit and the rolling rebate. The gaming and
wagering activities were between the appellant and Naga Casino in Cambodia.

[28] Further, the respondent contended that the granting of the two lines of
credit and the rolling rebate to legally gamble at Naga Casino was not against
public policy under s 24(d) of the Contracts Act 1950, and as such, the claim
for its recovery is valid and enforceable.

[29] Counsel for the respondent further submitted that the decision in Star
City’s case should not be followed in the present case but instead accept the
decision in Wynn Resorts which was affirmed by the Court of Appeal and
application for leave to appeal to the Federal Court was dismissed. Thus, the
decision of Wynn Resorts has been examined by this Court in refusing to grant
the leave application. In addition, the leave question in the present case has
been answered in Wynn Resorts which this Court should answer in the negative
and uphold the decision in Wynn Resorts and the Court of Appeal’s decision in
the present case.

The Law

[30] It is apposite at this juncture, to first examine the relevant provisions of the
law. They are as follows:

(1) Contracts Act 1950
(a) Section 24
24. The consideration or object of an agreement is lawful, unless:
(a) itis forbidden by a law;
(b) itis of such a nature that, if permitted, it would defeat any law;
(c) itis fraudulent;

(d) itinvolves or implies injury to the person or property of another;
or opposed to public policy.

(e) the court regards it as immoral, or

In each of the above cases, the consideration or object of an
agreement is said to be unlawful. Every agreement of which the
object or consideration is unlawful is void.

[Emphasis Added]
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(b) Section 31

31. (1) Agreements by way of wager are void; and no suit shall be
brought for recovering anything alleged to be won on any wager,
or entrusted to any person to abide the result of any game or other
uncertain event on which any wager is made

(i1) Civil Law Act 1956
(a) Section 26

26. (1) All contracts or agreements, whether by parol or in writing, by
way of gaming or wagering shall be null and void.

(2) No action shall be brought or maintained in any Court for
recovering any sum of money or valuable thing alleged to be won
upon any wager or which has been deposited in the hands of any
person to abide the event on which any wager has been made.

(3) Subsections (1) and (2) shall not be deemed to apply to any
subscription or contribution, or agreement to subscribe or contribute,
for or toward any plate, prize, or sum of money to be awarded to the
winner of any lawful game, sport, pastime or exercise.

(4) Any promise, express or implied, to pay any person any sum of
money paid by him under or in respect of any contract or agreement
rendered null and void by subsections (1) and (2), or to pay any
sum of money by way of commission, fee, reward or otherwise in
respect of any such contract or of any services in relation thereto or
in connection therewith, shall be null and void, and no action shall
be brought or maintained to recover any such sum of money.

[Emphasis Added]

[31] The letter of the law abovementioned is plain and unambiguous which
needs no further interpretation. Under s 24 of the Contracts Act 1950, an
agreement is unlawful if, amongst others, it is forbidden by law, if permitted
would defeat any law or opposes public policy.

[32] Next, s 31 of the same Act provides that an agreement by way of wager is
void and no suit shall be brought to court to recover monies arising from such
contract.

[33] Further, s 26 of the Civil Law Act 1956 reinforced the provision of s 31
of the Contracts Act 1950 which provides that all contracts or agreements,
either oral or in writing by way of gaming or wagering, are null and void and
the recovery of monies from such contracts or agreements are unenforceable
in court.

[34] In a nutshell, any gaming and wagering contract is unlawful and gambling
debts are unenforceable under Malaysian law.
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[35] In addressing the issue before this Court, firstly, it is pertinent to examine
the meaning of gaming, wagering, or wagering contract, under the statute or
case law. In the Common Gaming Houses Act 1953, the word ‘gaming’ is
defined as follows:

“gaming” with its grammatical variations and cognate expressions means the
playing of any game of chance or of mixed chance and skill for money or
money’s worth and includes the playing of any game specified in Column I
of the First and Second Schedules and the playing or operation of any gaming
machine.”

[Emphasis Added]

[36] On the other hand, the words “wagering” or “wagering contract” are not
defined under any of the statutes but are explained by case laws. In a landmark
case of Carlill v. The Carbolic Smoke Ball Co [1892] 2 QB 484, Hawkins J
explained what a wagering contract compared to the ordinary contract in the
following manner:

“It is not easy to define with precision what amounts to a wagering contract,
nor the narrow line of demarcation which separates a wagering from an
ordinary contract; but, according to my view, a wagering contract is one by
which two persons, professing to hold opposite views touching the issue of a
future uncertain event, mutually agree that dependent upon the determination
of that event, one shall win from the other, and that other shall pay or hand
over to him, a sum of money or other stake; neither the contracting parties
having any other interest in that contract than the sum or stake he will so
win or lose, there being no other real consideration for the making of such
contract by either of the parties. It is essential to a wagering contract that
each party may under it either win or lose, whether he will win or lose being
dependent on the issue of the event, and, therefore, remaining uncertain until
the issue is known. If either of the parties may win but cannot lose, or may
lose but cannot win, it is not a wagering contract”

[Emphasis Added]

(See also John Lo Thau Fah v. FACB Resorts Bhd [2012] 3 MLRA 123)

The Analysis And Decision Of This Court

[37] In the present case, the first essential question is whether there was a gaming
or wagering contract when the appellant was granted the credit lines and the
rolling rebate by Huang Group to the appellant. Next, whether the granting of
the credit lines and the rolling rebate was independent of the gaming activities
by the appellant at the casino and to be considered a pure loan and enforceable
under Malaysian law. Further, whether the recovery of money based on credit
lines and rolling rebate is the recovery of gambling debt unenforceable under
Malaysian law.
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[38] It is undisputed that the credit lines and the rolling rebate were for the
appellant to purchase the Naga Casino’s gambling chips so he could gamble
at the casino. That was what he did and he lost and had to pay for the amount
of the credit lines and rolling rebate. Now, the main issue here is whether the
granting of credit lines and the rolling rebate was a loan distinct from the
appellant’s gaming activities in Naga Casino and, as such, is not a gambling
debt or whether it is a composite contract with the gaming activities by the
appellant at the Naga Casino.

[39] In answering the novel question above, first and foremost, we need to
understand the purpose of the legislature to enact the above-mentioned
provisions vis-a-vis ss 24 and 31 of the Contracts Act 1950 and s 26 of the Civil
Law Act 1956. There is no other but to curb gambling or wagering activities.
These activities are only allowable upon the issuance of a license by the
authorities. As mentioned earlier, the express provisions of the sections speak
volumes about the legislature’s intention to curb gaming or wagering activities.

[40] The above view is further also fortified upon examining the debates in
Parliament on gaming activities as disclosed in the Hansard on 15 June 2023
as follows:

Datuk Seri Nasution bin Ismail:

Gambling industry ini Tuan Yang Di Pertua, whether it is online or
offline. Government memang ada significant concern. The Government is
actively taking measures to combat it, dengan izin. Memang kita memberi
keprihatinan yang tinggi yang signifikan dan memang kita secara aktif
mengambil langkah untuk combat. Tidak kira daripada segi online atau
offline.

[Emphasis Added]

[41] Reverting to the issues at hand, was the granting of the credit lines and
rolling rebate in the present case a genuine loan distinct from the gaming
activities by the appellant at the Naga Casino? In my view, it cannot be so,
the credit facilities were meant for the sole purpose of gambling at the Naga
Casino. Without the credit facilities, the appellant obviously could not obtain
the casino chips for gambling. Further, the credit facilities could not be used
for other purposes but for gambling at Naga Casino. Thus, the credit facilities
could not be termed as a genuine loan independent of the appellant’s gaming
activities at Naga Casino.

[42] The respondent, also, in his testimony, admitted that the credit facilities
granted to the appellant were for gambling purposes. In his written statement
dated 21 January 2019, the answer to question 7, the respondent, among
others, said this:

(h) The 1st Plaintiff had gambled and accumulated the total rollings of
USD19,380,000.00...
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(1) The two lines of credits totaling USD1,500,000.00 were not cash and to
be given in casino chips at Naga Casino for the purpose of gambling.

[Emphasis Added]

[43] This court should not ignore or brush aside the glaring fact that the credit
facilities were for gambling purposes and accept that they were pure loans. The
reality of the transactions must be examined objectively and in totality. In the
present case, the reality is that granting the credit facilities to the appellant was
gaming or wagering transactions. To conclude otherwise is to allow parties to
get around the law and indirectly defeat the law.

[44] Our position on gaming or waging contracts is almost similar to the earlier
position in England. Section 18 of the Gaming Act 1845 of England, which
was later replaced by the Gambling Act 2005, provides:

“All contracts or agreements, whether by parole or in writing, by way of
gaming or wagering, shall be null and void; and no suit shall be brought or
maintained in any court of law and equity for recovering any sum of money
or valuable thing alleged to be won any wager, or which shall have been
deposited in the hands of any person to abide the event of which any wager
shall have been made.”

[Emphasis Added]

[45] In Law v. Dearnly [1950] 1 KB 400, the brief facts were that the plaintiff
laid bets on horse races with a firm of bookmakers. A loss had resulted, and
the plaintiff communicated the bookmakers’ account of winnings and losses
to the defendant, who, while orally agreeing with the accuracy of the accounts,
failed to reimburse the plaintiff the sum paid to the bookmaker. The defendant
pleaded the defence of the Gaming Act 1892 against the plaintiff’s action on
the account stated. The plaintiff’s action was struck out on the ground that
the statement of claim disclosed no reasonable cause of action, frivolous and
vexatious. On appeal, the Court of Appeal held that the court had to look at the
reality of the transaction and that the account stated being in respect of betting
transactions, the action was rendered null and void by s 1 of the Gaming Act
1892 and had been rightly struck out. Tucker LJ said this:

“As I have said before, until the recent effort to get around the Gaming Act
by means of action of this kind, it had always been recognized that such an
obvious dodge, if I may use the word, was doomed to failure. That being the
case, the law now having been definitely settled to that effect by the decision
of Streatfeild J., which I think is clearly right, in my opinion it is the duty
of this court to see that actions which are in reality actions in respect of
betting transaction only but are given the guise of legitimate transactions
by being described as accounts stated, should not be allowed to continue.
For these reasons, I think that this appeal fails.”

[Emphasis Added]
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(See also Hill v. William Hill (Park Lane) Ltd [1949] All ER 452; Ritz Hotel Casino
Ltdv. Al Daher [2015] 4 All ER 222)

[46] Likewise in the present case, this court cannot accept the credit facilities
granted to the appellant as pure loans and were legitimate transactions. The
guise of legitimate transactions in whatever terms used should not shackle
the long arm of the law to have its effect. As mentioned earlier, the reality is
that it was a gaming or wagering transaction, and without credit facilities, the
appellant could not gamble at Naga Casino. The term loans in reference to the
credit facilities to the appellant is actually a gambling debt unenforceable under
Malaysian law.

[47] The principle of the reality of transactions discussed above was correctly
followed in Malaysian jurisdiction where in Pet Far Eastern (M) Sdn Bhd v. Tay
Young Huat & Ors [1999] 1 MLRH 422, the court explained:

“It was around this time, that the unscrupulous in England devised a practice
distinguishing gambling debts as account stated. But the English Courts were
very alert. In Law v. Dearnly [1950] 1 KB 400 (CA) the Court of Appeal looked
at the reality of the transaction and held that the account stated being in respect
of betting transactions were considered to be null and void under the Gaming
Acts. The Court of Appeal in another case by the name of MacDonald v. Green
[1951] 1 KB 594 (CA) saw through the arrangement and quickly recognized
the true nature of the transaction was to recover the defendant’s betting losses.
According to Asqiuth LJ, the loan label was nothing more than a ruse to get
around the Gaming Acts.

In my judgment, false labelling of gambling debt as an account stated
or as a loan cannot derogate it from the gambling debt. A rose is still a
rose no matter what you call it. The court must look at the reality of the
transaction and decide once and for all without fear or favour. To me, the
device of using chips on board the cruise ship or vessel MV Amusement
World by the 2nd defendant was a mere sham to circumvent the CGH
Act and the Betting Act. The matter arose out of a betting transaction,
although the 2nd defendant called it a contract. Under the Malaysian law,
such a transaction was absolutely void.

[Emphasis Added]

[48] In the present case, the credit lines and rolling rebate granted to the
appellant undeniably arose from gaming transactions at Naga Casino. In
addition, the STG Agreement signed between Naga Casino and Huang Group
further fortified the granting of credit facilities to the players to gamble at Naga
Casino, which is part and parcel of the gaming transactions.

[49] In the STG Agreement, cl 1.1 defines “STG Business” as follows:

“STG Business” means the business whereby the STG Operator’s pool
of players or group of players brought to the physical premise of the
prescribed Gaming Hall from the geographical area as specified in



Dato’ Ting Ching Lee

v. Ting Siu Hua 221

[2025] 3 MLRA

Schedule 3 herein to Naga for the purpose of wagering in return for
benefits as specified in Schedule 7 herein”

[Emphasis Added]

[50] Clause 3.5 of the Agreement provides, among others, that Naga Casino
will sell the casino chips to the STG operator, which is to be used for gaming
and wagering at Naga Casino. The clause states:

“Naga shall sell the Non-Negotiable and cash chips to the STG Operator
from time to time during the term of the STG Operator Agreement and the
said chips shall be utilized and applied for the conduct of gaming and
wagering in the Prescribed Gaming Hall.”

[Emphasis Added]

[51] Next, Naga Casino also would grant the STG operator a cheque-cashing
facility to a maximum of SGD2 million as provided under cl 5.1.2 as follows:

“Naga hereby agrees to grant the STG Operator a cheque cashing facility (the
Cheque-Cashing Facility) up to a maximum of SGD2 million the terms and
conditions of which are specified in Application for Cheque Cashing Facility

Form.”

[52] Further, the gaming activities at Naga Casino only involve the casino
chips approved by Naga Casino. Clause 6.6 of the STG Agreement provides
as follows:

“The STG Operator undertakes and warrants to conduct the business using
chips as provided in Schedule 8 of the Agreement. ”

[53] Schedule 8 of the Agreement provides:

“1. The STG Operator must use the gaming chips approved by Naga and
shall warrant, at all times, not to make or introduce in the Prescribed Gaming
Hall chips which are not authorized and approved by Naga.

2. The STG Operator may buy any amount of chips both cash or non-negotiable
from Naga from time to time during the term of the STG Agreement.

3. The legal tender for cash in the Prescribed Gaming Hall is the Casino
Chips purchased, authorized, and approved by Naga. The total amount
of the non-negotiable chips and the cash chips purchased from Naga and
possessed by the STG Operator and or the STG Operator’s nominees shall
be utilized and applied for conduct of gaming and wagering in the Prescribed

Gaming Hall.”

[Emphasis Added]
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[54] Another important clause in the STG Agreement is the sharing of a
percentage of wins or losses in the insurance bets as provided under para 3 of
Schedule 6 of the Agreement:

“The Parties shall further share the wins or losses derived from the insurance
bets in the Prescribed Gaming Hall in the following manner:

STG Operator — 80%
Naga — 20% ”

[55] Having examined the relevant provision of the STG Agreement signed
between Huang Group and Naga Casino, any gambling activities at Naga
must use Naga Casino’s chips and it is the legal tender in the Casino. In the
circumstances, the granting of credit facilities to the appellant to buy Naga
Casino’s chips for gambling was in line with the STG Agreement agreed by the
parties. Therefore, it is beyond doubt that the granting of the credit facilities to
the appellant is part of the gaming and wagering transactions at Naga Casino.

[56] The evidence disclosed that Huang Group was the party that granted the
credit lines of USD1.5 million and rolling rebate of USD193,800.00 to the
appellant. The respondent was only a junket for Huang Group and was paid
a commission for his service in bringing players including the appellant to
gamble at Naga Casino.

[57] In his testimony, the respondent said:

“Q: Refer to para 2 of the Amended Defence. Your role as a junket is to bring
players to gamble at the casino, is that correct?

A: Yes.

Q: As a junket, you are paid by Huang Group based on commission basis, is
that correct?

A: Yes.
Q: Is your commission paid to you on a weekly or monthly basis?

A: All depends, it depends on the collection of the payment from players
to me and then I would transmit to Huang Group once a week or once in
two weeks’ time.

Q: I think you said in Chinese that your collection is on behalf of Huang’s
Group. Correct?

A: Yes.

Q: In order to ascertain your commission, the Huang Group must have
provided you with a statement showing the names of your players. Do you
agree?
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A: Yes.

Q: Do you agree that the document identifying your commission will show
the amount of gambling by your players?

A: Yes.”
[Emphasis Added]

[58] The respondent also admitted in his evidence that his “principal” was
Huang’s Group. This was what he said:

“Q: With reference to your instruction that the alleged amount is owing to
your “principal”, can you tell us whether that refers to the Huang Group or
Naga Casino, or anybody else?

A: Huang’s Group.”

[Emphasis Added]

[59] Further, the respondent confirmed that the lines of credit and the rolling
rebate were granted to the appellant by the Huang Group. In the respondent’s
testimony, this was disclosed:

Q: And now I refer you to para 11 at p 85 of CBOD, here you are also affirmed
that the line of credit that is granted by you on behalf of Huang’s Group, is
that what you have affirmed?

A: Yes.

[Emphasis Added]

[60] The above fact is further fortified by the documentary evidence exhibits
D4, D5, and D6 which disclosed that Huang Group granted the lines of credits
and the rolling rebate, and the documents were signed by Tan Hui Phin (DW1),
the Supervisor of Huang Group at Cambodia in the Naga Casino.

[61] Since Huang Group granted the credit facilities to the appellant in the
present case and Huang Group signed the STG Agreement with Naga Casino,
among others, for players to use the casino chips in gambling activities at the
casino, the granting of the credit facilities, in the reality of the transaction,
was a gaming transaction. The credit facilities granted to the appellant for the
buying of the casino chips may also be termed as composite gambling contract.
Further, casino chips are only a tool for the convenience of the gamblers in the
casino without money or money worth. Other transactions, including credit
facilities, cash cheque facilities, and other devices would complete the gambling
transactions. In CHT Ltd v. Ward [1965] 2 QB 63, Davis L] commented:
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“People do not game in order to win chips; they game in order to win money.
The chips are not money or money’s worth; they are mere counters or symbols
used for the convenience of all concerned in the gaming”

[62] The principle of reality of transactions was also applicable in our
neighbouring country, Singapore, in addressing the issue of gaming or
wagering transactions. Singapore law is the same (pari materia) as Malaysian
law where any gaming or wagering contract is null and void and unenforceable.
It is apposite to reproduce the Singapore provisions in this area of law to assist
in a better understanding and clear explanation of the issues.

[63] Section 5(1), (2), and (6) of the Singapore Civil Law Act 1909 are in pari
materia with our s 26(1), (2) and (4) of the Civil Law Act 1956. The Singapore
provisions are as follows:

“5(1) All contracts or agreements, whether by parol or in writing, by way of
gaming or wagering shall be null and void.

(2) No action shall be brought or maintained in court for recovering any
sum of money or valuable thing alleged to be won upon any wager or
which has been deposited in the hands of any person to abide the event
on which any wager has been made.

(6) Any promise, express or implied, to pay any person any sum of money
paid by him under or in respect of any contract or agreement rendered
null and void by subsections (1) and (2), or to pay any sum of money
by way of commission, fee, reward or otherwise in respect of any such
contract or of any services in relation thereto or in connection therewith,
shall be null and void, and no such action shall be brought or maintained
to recover any such sum of money. ”

[64] In the Court of Appeal case of Star City Pty Ltd (supra), almost a similar
issue was raised and decided by the apex court of Singapore. In that case,
the respondent handed the appellant a licensed casino in Sydney 5 house
cheques in exchange for casino chips for gaming. Each cheque is for the sum
of A$50,000.00. The respondent lost all the A$250,000.000 in the gambling.
When the cheques were presented to the respondent’s bank for payment,
they were dishonored due to insufficient funds. The respondent then paid the
appellant the sum of A$55,160.00 leaving an unpaid balance of A$194,840.00.
The appellant brought an action in court to recover the owed sum.

[65] The trial judge, among others, decided that the appellant’s claim was
unenforceable as the action was one for money won upon a wager. The
decision was affirmed by the apex court which confirmed that the appellant’s
claim was, in essence, an action to recover money won upon a wager and was
unenforceable under s 5(2) of the Civil Law Act. Recovery of the said monies
was contrary to public policy.
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[66] In coming to its decision, the court also applied the principle of the
transaction’s reality in determining the claim’s enforceability. Yong Pung How
CJ in that case said this:

“29. .... Our courts must hence pay attention to the essence of foreign
transactions and must forcefully resist all attempts to evade the provision
of the Civil Law Act. We are further supported in our conclusion by s 9A
of the Interpretation Act (Cap 1, 1999 ED) which requires the court, in the
interpretation of a statutory provision, to prefer a purposive interpretation
which would promote the purpose or object underlying the written law
(whether that purpose or object is expressly stated in the written law or not)
to an interpretation that would not promote that purpose or object. Putting
the two principles together, it follows that the court of the forum is entitled to
re-characterise a transaction according to the law and logic of lex fori. Unlike
what Star City contends, we consider that the trial judge was, in principle,
fully justified to look into the reality of the transaction so as to determine
whether s 5(2) of the Civil Law Act applied. The fact that a sum of money
won on a wagering contract is valid and enforceable under the law of New
South Wales should not prevent the Singapore courts from declining to aid
in its enforcement, if to do so would be contrary to the public policy of
Singapore.”

[Emphasis Added]

[67] His Lordship in the same case elaborates further as follows:

“31. However, what is objectionable is courts being used by casinos to enforce
gambling debts disguised in the “form” of loans. Valuable court time and
resources that can be better used elsewhere are wasted on the recovery of such
unmeritorious claims The machinery of the courts cannot be used indirectly
to legitimize the recovery of money won upon wagers overseas when similar
relief would be refused for money won upon wagers in Singapore. Hence in
order to give full effect to s 5(2) of the Civil Law Act, which provides that no
action can be brought or maintained to enforce gambling debts, the courts
of the forum cannot be prevented by the foreign law from investigating into
the true nature of the transaction...”

[Emphasis Added]

[68] The court in that case also ruled that the exchange of a cheque for casino
chips is an essential part of the composite gambling contract. On this issue, the
court explained:

“37. The converse conclusion will mean having to classify the exchange of
the cheque for the chips as a sale; for which the casino is giving loan credit
on the security of the cheque pending redemption and the gambling at the
tables as a transaction that is independent and unconnected to the first. This is
against logic and principle: what would a gambler want with the chips except
to use them for gambling and gambling alone? A broad view of things must
be taken, and this points towards the cheques being used to pay for the gaming
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chips and any money to be recovered by the casinos as money won/lost upon
a wager rather than a true loan: Lipkin Gorman v. Karpnale Ltd [1991] 2 AC
548: [1992] 4 ALL ER 512. The exchange of a cheque for a CPV and chips
is an essential part of the composite gambling contract. It is the means by
which gambling is to take place rather than a true security for credit; “play
now and pay later” scheme. For the above reasons, we agree with the trial
judge that the sum of AU194,840.00 was money that Star City had won
from Mr Tan on a wagering contract rather than a genuine loan.”

[Emphasis Added]

[69] In the present case, as alluded to earlier, the casino chips were exchanged
with the amount of credit facilities granted to the appellant. The reality of
the transactions was that it was a gambling contract or a composite gambling
contract when viewed in totality where its purpose was no other than for
gaming or waging. In the circumstances, the said contract contravenes s 26(1)
of the Civil Law Act 1956 and the first limb of s 31(1) of the Contracts Act
1950, and as such was null and void from the beginning (ab initio).

[70] No rights can arise from a void contract or be sued upon. It is nudum
pactum or an “empty contract”. As described by Lord Mansfield in Swan v. Bank
of Scotland [1836] 10 Bligh N.S. 627 “a wagering contract is “a good for nothing
contract”.

[71] Having examined the law on this issue and the reasoning canvassed earlier,
I find the respondent’s reliance on the case of Wynn Resorts (Macau) S A v. Poh
Yang Hong (supra) was untenable. In that case, the material facts are almost
similar to the present case where the defendant was granted a gaming facility
of up to HK$40 million to gamble at the plaintiff’s casino. He signed a credit
agreement with the plaintiff and was given “gaming chips” of the same amount
usable at the casino for gambling only. The defendant lost all the amount in
the gambling. He then made a partial payment of the sum leaving an unpaid
balance of HK$33,186,554.00. An action was taken by the plaintiff in court for
the recovery of the unpaid sum. The trial judge held, among others, that the
plaintiff’s claim was based on gaming credit and not on a wagering or gaming
contract. They are two different transactions and, as such, the plaintiff’s
claim was enforceable under our law. The decision was affirmed by the Court
of Appeal and the application for leave to appeal to the Federal Court was
dismissed.

[72] In Wynn's case, the trial judge did not consider the reality of the transaction
in granting the credit facility to the defendant. Likewise, the Court of Appeal
in the present case. In reality, the credit facility was to obtain casino chips
for gambling and no other. This was a composite gambling contract and a
mere signing of a credit agreement does not make the transaction lawful and
enforceable under Malaysian law. The credit agreement cannot be separated
from the gaming transaction at the casino as the credit facility granted was an
essential component of the gambling activities using only the casino chips.
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[73] If this court were to accept the ratio in Wynn’s case, it would defeat the
intention of the legislature to enact the provisions alluded to earlier and make
the said provisions obsolete or redundant. This is because by merely signing
a credit agreement, parties can go around the effect of ss 24 and 31(1) of
the Contracts Act 1950 and s 26(1) and (2) of the Civil Law Act 1956. This
could not be the position especially when the Government had announced its
intention to curb gambling or wagering. The court must be alert to whatever
term, system, or device used to evade the law. The court must enforce the law
when it is plain and unambiguous as the provisions mentioned in the present
case. Thus, Wynn’s case is no longer good law.

[74] 1t is noted that the position in England has changed upon the repeal of
the Gaming Act 1892 and 1945 by the Gambling Act 2005 which took effect
from 1 September 2007. Under s 335, Chapter 19, Part 17, the earlier law was
replaced with the following provisions:

335.(1) The fact that a contract relates to gambling shall not prevent
its enforcement.

(2) Subsection (1) is without prejudice to any rule of law preventing
the enforcement of a contract on the grounds of unlawfulness (other
than a rule relating specifically to gambling)

[75] However, the laws in Malaysia and Singapore on gaming contracts and
their enforceability remain the same without any amendment. As such, the
earlier decision by the English Courts, based on its earlier statutes, has a
persuasive effect.

[76] 1t is also settled law that the fact that leave to appeal was not granted by the
Federal Court does not mean that the Federal Court agrees with the decision
of the Court of Appeal on the case’s merits. The Federal Court in a leave
application only considers whether the application has fulfilled the threshold
of s 96 of the Courts of Judicature Act 1964. Essentially, whether there exists
any novel issue or further decision of the Federal Court is of public advantage.
The merits of the case are not one of the considerations by the Federal Court
in leave application. Thus, the respondent’s submission that the Federal Court
had considered the merits of the case in Wynn’s case is flawed.

(See also the Federal Court cases of Datuk Syed Kechik Syed Mohamed & Anor v.
The Board Of Trustees Of The Sabah Foundation & Ors [1998] 2 MLRA 277 and
Terengganu Forest Products Sdn Bhd v. Cosco Container Lines Co Ltd & Anor & Other
Applications [2012] 5 MLRA 618)

[77] The other pertinent point in the present case is that from the provisions of
the law mentioned above, the legislature intended to canvass two main aspects
which are the validity as well as the enforceability of such contracts. The
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validity of such a contract is covered by the first limb of s 31(1) of the Contracts
Act 1950 and s 26(1) of the Civil Law Act 1956 whilst the enforceability of
such a contract is canvassed by the second limb of s 31(1) of the Contracts Act
1950 and s 26(2) of the Civil Law Act 1956.

[78] On the issue of the enforceability of such a contract, for easy reference, the
second limb of s 31(1) of the Contracts Act 1950 and s 26(2) of the Civil Law
Act 1956 which provides:

(i) section 31(1) of the Contracts Act 1950

“.... and no suit shall be brought for recovering anything alleged to be won
on any wager,

(i1) section 26(2) Civil Law Act 1956

No action shall be brought or maintained in any Court for recovering any
sum of money or valuable thing alleged to be won upon any wager or which
has been deposited in the hands of any person to abide the event on which
any wager has been made.

[Emphasis Added]

[79] The two provisions above do not relate to any gaming or wagering
contracts. Meaning that it does not depend on the existence of a gaming
or wagering contract for its application. These provisions specified that the
recovery of any money or valuable thing won upon any wager is unenforceable.
This includes gambling debt irrespective of whether there exists a gaming or
wagering contract between the parties.

[80] The same stand was taken in England when discussing s 18 of the Gaming
Act 1845, which is pari materia to s 31 of our Contracts Act 1950. The House of
Lords in Hill v. William Hill (Park Lane) Ltd (supra) held as follows:

“(ii) the second branch of s 18 did not relate only to suits brought on
wagering contracts declared void by the first branch, but applied to all
suits brought to recover money alleged to have won on a wager, and,
therefore, the contract was unenforceable.”

[Emphasis Added]
[81] Lord Greene in the same case elaborates on this point as follows:

“My Lords, s 18 of the Gaming Act, 1845, by its first branch makes gaming
and wagering agreements null and void. Such contracts, therefore, are
struck with invalidity at the outset, ie before the event contemplated by the
wager has occurred. The appropriate consequence of this enactment would
be relief before the event by way of declaration, and, perhaps, an order for
delivery up of a written agreement as well as relief after the event by way
of dismissal of an action to recover the sum won. The second branch is
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different. It is concerned with a state of affairs that can only arise after the
event. What is prohibited is the bringing of any suit “for recovering any
sum of money or valuable thing alleged to be won upon any wager.”

[Emphasis Added]

[82] Reverting to the present case, whatever the terms or labels used concerning
the money claim against the appellant, it was, in reality, a gambling debt that
occurred at the Naga Casino arising from the credit facilities granted to the
appellant to gamble. Reading the respondent’s pleadings, it is beyond doubt
that the respondent was claiming the recovery of the appellant’s gambling
debts. This is disclosed in the respondent’s counterclaim as follows:

“21. The Defendant had granted a line of credit to the 1st Plaintiff at
Bintulu USD1,000,000.00 for the sole purpose of gambling at Naga Casino,
Cambodia. The trip to Cambodia was with the sole purpose of gambling
where the Defendant had granted the initial line of credit of USD1,000,000.00
to the 1st Plaintiff.

22. While in Cambodia, the 1st Plaintiff had requested another line of credit
of USD500,000.00 through Ting Sing King. The Defendant had agreed to
grant another final line of credit of USD500,000.00 to enable the 1st Plaintiff
to gamble at the Naga Casino, Cambodia. The Defendant had granted two
lines of credit to the 1st Plaintiff totalling USD1,500,000.00 but rejected the
third line of credit of USD500,000.00 on 9 January 2015.

25. Despite repeated attempts by the Defendant to reach 1st Plaintiff for
payment, the Ist Plaintiff had deliberately avoided taking the Defendant’s
phone calls. Consequently, the 1st Plaintiff had refused, failed, or neglected to
pay the Defendant USD1,500,000.00 since 14 January 2015 and to refund the
rolling rebate of USD193,800.00 till now and continuing.

26. In the premises, the Defendant claims against the 1st Plaintiff:
(a) The sum of USD1,500,000.00 (RM5,400,000.00);
(b) The refund of USD193,800.00 (RM697,680.00);

[83] The claim against the appellant, in essence, viewed in totality, was for
the recovery of money upon gaming or wagering transactions in Naga
Casino, Cambodia. It was a gambling debt. This claim is unenforceable under
Malaysian law as explained earlier.
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The Issue Of Public Policy

[84] The issue of public policy in the present case is equally important to be
addressed by this Court. Section 24(d) of the Contracts Act 1950 has provided
that considerations or agreements against the public policy are unlawful.
Section 31(1) of the same Act and s 26 of the Civil Law Act 1956 as discussed
earlier, were enacted to curb gambling activities. Now, the issue here is whether
gambling is against public policy in Malaysia.

[85] The doctrine of public policy was touched on in an earlier case of Cheng
Swee Tiang v. PP [1964] 1 MLRA 502, where Wee Chong Jin CJ states:

“Secondly, the use of the doctrine of public policy has consistently been
frowned upon by the courts. Burrough J. (quoting Hobart CJ) said of it in
Richardson v. Mellish “Public policy is an unruly horse, difficult to ride” Parke
B. said of it in Egerton v. Brownlow “Public policy is a vague and unsatisfactory
term..” it is capable of being understood in different senses, it may, and does,
in its ordinary sense, mean ‘political expedience’ or that which is best for
the common good of the community; and in that sense, there may be every
variety of opinion, according to education, habits, talents, and dispositions of
such person, who is to decide, whether an act is against public policy or not.”

[Emphasis Added]

[86] Next, in the often-quoted description of public policy is what is stated
in Pollock & Mulla on Indian Contract and Specific Relief Act, 10th Edn, which
states:

“Public Policy — The principle of public policy is this: ex dolo malo non-oritur
action. Lord Brougham defines public policy as the principle which declares
that no man can lawfully do that which has the tendency to be injurious to
the public welfare.”

[Emphasis Added]

[87] Besides the statutory provisions alluded to earlier that directly discourage
gambling activities, the courts in Malaysia have taken the stand that gambling
is actually against public policy. In Jupiters Ltd’s case, the court expressed the
following view:

“[48] There is no doubt that gaming or gambling is injurious to the public
welfare of our local society. It is recognised that gambling or gaming should
be avoided and therefore it cannot be good social behavior to indulge in it.
In multi-racial and multi-religious Malaysia, Muslims are expressly prohibited
from patronizing casinos and other gambling outlets. Gambling is similarly
prohibited by the Bible. The Malaysians of Chinese descent also face the
problem of gambling whose associate of is the loan shark (Ah Longs). The
Hindus as well the Buddhist also have a disdain for gambling.”

[Emphasis Added]
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[88]Further, in Pet Far Eastern (M) Sdn Bhd v. Tay Young Huat (supra), the court
endorsed the public policy principle by the English courts and said this:

“Later, when the English Gaming Act 1845 was passed — all contracts and
agreements entered by way of gaming or wagering became void. The evil of
gambling are too well known and too unsavoury to elaborate. Public policy
became the order of the day and the policy was to suppress gambling at all
costs. The courts showed no mercy to gamblers. Section 18 of the English
Gaming Act 1845 declared that: (1) the contracts of gaming and wagering are
null and void; (2) the winner cannot bring an action to recover his winnings;
and (3) the winner cannot sue the stakeholder. These are harsh measures.”

[Emphasis Added]

[89] In The Ritz Hotel Casino Limited and Anor v. Datuk Seri Osu Haji Sukam
(supra), the court expressed its view on this issue in the following manner:

“[11] I can go on with citing from other faith or religion but I do not think
it is necessary as what I have mentioned is enough justification for saying
that it is universally accepted that gambling is a vice. It is also universally
recognised in Malaysia that gambling is evil and against the teaching of
our religion and not the least of all that gambling appeals to greed, that is
getting richer without having to work. Belief in God, one of the principles
of our national philosophy, must surely mean believing and following the
teachings of the religion. It was mentioned that gambling is allowed under
licence in Malaysia but that was because it was to prevent it from being run
by the underworld and it was not that it was something that was good. It is
my view that any profit to be made from gambling (and prostitution) can fairly
be said to be profit from vice.”

[Emphasis Added]

[90] Our neighbour country, Singapore, takes the same position as ours. They
also took a clear stand that gambling is against public policy. In Star Cruise
Services Ltd v. Overseas Union Bank Ltd [1999] 2 SLR 412, the Court expressed
this:

“[28] Public policy, therefore, was the purpose of the Gaming Acts. The
policy was to suppress gambling on credit and protect property from
capture by gamblers. It was also to declare that the courts of justice are out
of bounds to gamblers and that the courts will not settle or collect gambling
debts. The courts exist for more important business and will not assist those
who make gambling their business.”

[Emphasis Added]

[91] Likewise in the Star City case, the court took a firm stand on the issue of
public policy. This is disclosed in the judgment of the court which states as
follows:
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“29...The fact that the sum of money won on a wagering contract is valid
and enforceable under the law of New South Wales should not prevent the
Singapore courts from declining to aid in its enforcement, if to do so would
be contrary to the public policy of Singapore.”

31...what is objectionable is courts being used by casinos to enforce
gambling debts disguised in the “form” of loans. Valuable court time and
resources that can be better used elsewhere are wasted on the recovery of
such unmeritorious claims. The machinery of the courts cannot be used
indirectly to legitimised the recovery of money won upon wagers overseas
when similar relief would be refused for money won upon wagers in Singapore.
Hence in order to give full effect to s 5(2) of the Civil Law Act, which provides
that no action can be brought or maintained to enforce gambling debts, the
courts of the forum cannot be prevented by foreign law from investigating into
the true nature of the transaction. The court of justice must remain out of
bounds to claims for money won upon wagers, however cleverly or covertly
disguised: Star Cruise Services Ltd v. Overseas Union Bank Ltd ([24] supra). It
is in this sense that the earlier decision in Las Vegas Hilton Corp v. Khoo Teng
Hock Sunny ([22] supra) can be distinguished; having felt that there is no public
policy against gambling per se, the court naturally did not go further to re-
characterise the transaction. However, once it is recognised that the courts
should not, as a matter of principle and public policy, act as gambling debt
collectors for foreign casinos, we are then obliged to investigate further
according to Jex fori.”

[Emphasis Added]

[92] On this issue, I echoed the same view as mentioned in the authorities
cited above and wish to emphasize here that there is nothing good or beneficial
for the public if gambling activities were to be encouraged. That was why the
Government took a clear stand when voiced its view in Parliament to combat
online or offline gambling. The intention of the legislature was also translated
in the statutes by ss 24, 31(1) of the Contracts Act 1950 and s 26 of the Civil Law
Act 1956 as elaborated earlier. Public perception of gambling is also without
doubt that gambling activities are something bad and should be discouraged.
Thus, gambling activities and their transactions are against public policy.

[93] I do not deny that gambling premises are operating in this country but
those premises are licensed and regulated under the relevant laws. That does
not mean that gambling is not against public policy. As discussed earlier, the
negative effect of gambling activities resulted in the Government policy to curb
gambling activities and enact laws that nullify any gaming contracts and make
any claim for recovery of gambling debts unenforceable.

[94] T also wish to dispel any thoughts that the present law is only favourable
to gamblers who lose in their gambling activities. The law applies to all parties
involved in the gaming transactions. It also applies to the winner of any wagers
as they also cannot enforce their claim under Malaysian law. The debt arising
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from gambling activities is a debt of honour and not a legal debt. A debt of
honour as defined in the Concise Oxford English Dictionary is a ‘debt that is
not legally recoverable, especially a sum lost in gambling’

Conclusion

[95] In the circumstances, the answer to the leave question is in the affirmative.
The appellant’s appeal is allowed and the decision of the Court of Appeal
concerning the respondent’s counterclaim is set aside. The decision of the High
Court is restored.

[96] The respondent is to pay costs of RM200,000.00 to the appellant subject
to payment of the allocator fee. My learned brothers, Abdul Rahman Sebli
CJSS and Abdul Karim Abdul Jalil FCJ have read this judgment in draft and
have agreed to it.




