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effect retrospectively

The appellants, the plaintiffs at the Court below, were former members of the
upper house of Parliament. They retired from the Senate prior to the coming into
force of the Members of Parliament (Remuneration) (Amendment) Act 2015
(“2015 Amendment Act”), by the terms of which salaries of the then-serving
members of the Senate and House of Representatives were significantly increased.
The appellants argued that their pensions ought to be adjusted to account for the
increased salaries of the members of the Senate. The High Court, however, did not
agree with their contention and dismissed their claims. Hence, the present appeal

Section 3 of the Members of Parliament (Remuneration) Act 1980 (“Act”)
provided for the salaries of members of the two Houses of Parliament while
s 8 of the Act in turn provided for the entitlement to pension, gratuity and
other benefits, which was prescribed in the First Schedule to the Act (“First
Schedule”). On 4 March 2015, para 20 of the First Schedule was amended by
the Members of Parliament (Remuneration) (Amendment of First Schedule)
Order 2015 (“2015 Order”). Prior to this amendment, the pensions of previous
members of Parliament would be adjusted to take into account revisions in
the salaries of currently serving members. The 2015 Order amended para 20
such that there would no longer be any adjustment to pensions to account for
increment in salaries of current members of Parliament. Instead, the pensioners
and their entitled dependants would receive an annual increment of 2%. The
2015 Order was gazetted on 4 March 2015, but the amendment to para 20 was
expressed to take effect from 1 January 2014. This meant that any increase in
the salaries of current members of Parliament effected after 1 January 2014
would not, by the terms of the 2015 Order, result in an attendant increase in the
pensions of retired members such as the appellants. The key and determinative
question in this appeal was whether subsidiary legislation like the 2015 Order
was capable of taking effect retrospectively.
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Held (allowing the appeal):

(1) A piece of subsidiary legislation could always have retrospective effect
if it only affected matters of procedure. However, where the subsidiary
legislation affected vested or accrued rights or privileges, then the subsidiary
legislation could only have retrospective effect if the principal Act expressly
or by necessary implication provided that the subsidiary legislation might take
effect retrospectively. If the subsidiary legislation affecting rights or privileges
purported to have retrospective effect but was not empowered by the enabling
legislation to have retrospective effect, then the subsidiary legislation was
ineffective to defeat a pre-existing or accrued right or privilege, due to s 30(1)(b)
of the Interpretation Acts 1948 and 1967 (“IA”). In such a case, the subsidiary
legislation would only take effect from the date of its gazette. (para 43)

(2) The legal position relating to pension of members of the two houses of
Parliament was as follows. The payment of pension under the Act remained a
matter for the discretion of the State, exercisable through the powers granted
under s 8 of the Act and para 2 of the First Schedule. However, once pension
was granted, the eligible member of Parliament became possessed of a right
to continue to receive the pension, on terms specified under the Act. This was
the only reasonable construction in light of the express words used in the Act,
and this right was one that might be enforced through a court of law. (para 56)

(3) The right to receive a pension that was adjusted in accordance with the
increase in salaries effected through the 2015 Amendment Act had not yet
accrued as at 1 January 2014. For this reason, the unaccrued inchoate right
to receive an increased pension was not saved by the s 30(1)(b) of the IA.
However, at the time the amendment to para 20 of the First Schedule was
expressed to take effect, the appellants were possessed of the right to receive
a pension that was in proportion to the then-current salaries of serving
parliamentarians. This was clearly a pre-existing and accrued right (even if the
right to receive the increase in salary had not yet accrued). Hence, the 2015
Order could not have the effect of modifying retrospectively such right of the
appellants, due to the proper operation of s 30(1)(b) of the IA. (paras 59-60)

(4) The appellants were possessed of the right to receive a pension that was a
proportion of the then-salaries of Senators. This right was purported to have
been modified retrospectively by the promulgation of the 2015 Order. Having
carefully examined the Act, this Court was unable to conclude that the Act
expressly or by necessary implication provided for orders made under the Act
to have retrospective effect. It must therefore follow that the 2015 Order could
only take effect on the date of its gazette, which was on 4 March 2015. (para 61)

(5) By contrast, the 2015 Amendment Act did have retrospective effect (due
to the powers of Parliament to legislate retrospectively), and thus when there
was an increase in the salaries of current members of the Senate, there was
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a concordant increase in the pension entitlement of the appellants as at 1
January 2015. From 4 March 2015 (being the date the 2015 Order actually
came into force), further increases in the pension of the appellants would be
at a rate of 2% per annum, in accordance with the amended para 20 of the
First Schedule. (para 65)
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JUDGMENT

Azizul Azmi Adnan JCA:

Introduction

[1] The appellants in this case, who were the plaintiffs at the court below,
were former members of the upper house of Parliament. They retired from
the Senate prior to the coming into force of the Members of Parliament
(Remuneration) (Amendment) Act 2015, by the terms of which salaries of
the then-serving members of the Senate and House of Representatives were
significantly increased.

[2] The appellants argued that their pensions ought to be adjusted to account
for the increased salaries of the members of the Senate.

Background

[3] Section 3 of the Members of Parliament (Remuneration) Act 1980 provides
for the salaries of members of the two Houses of Parliament. Section 8 of the
Act in turn provides for the entitlement to pension, gratuity and other benefits,
which is prescribed in the First Schedule to the Act.

[4] In 1981, the First Schedule was amended by the introduction of para 19A
to grant to the Yang di-Pertuan Agong the power to amend the First Schedule.
This power is expressed by para 19B of the First Schedule to be exercisable
by the Prime Minister or by any person authorised in writing by the Prime
Minister.

[5] On 4 March 2015, in exercise of the powers under para 19A, para 20 of the
First Schedule was amended by the Members of Parliament (Remuneration)
(Amendment of First Schedule) Order 2015 (the “2015 Order”). Prior to this
amendment, the pension of previous members of Parliament would be adjusted
to take into account revisions in the salaries of currently serving members. The
original para 20 read as follows:

20. Recomputation of pension and derivative pension.

(1) Whenever the salaries of a Member are revised, the salary on which
a pension granted under para 2 or a derivative pension granted
under paras 5, 6 or 7 is based shall be adjusted to the revised salary
as appropriate and the pension or derivative pension recomputed
accordingly.

(2) The recomputed pension under subpara (1) shall be payable with
effect from the coming into force of the revised salaries.

(3) In the case of a person who, before the coming into force of this
Act, ceased to be a Member and he or his dependant is in receipt of
a pension or derivative pension, as the case may be, the grant of the
pension or derivative pension shall be governed by the provisions of
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this Schedule and the salary on which a pension granted under para
2 or a derivative pension granted under paras 5, 6 or 7 is based shall
be adjusted to the salary of a Member as appropriate and the pension
or derivative pension shall be recomputed accordingly and be payable
with effect from the date of the coming into force of this Act and
thereafter such pension or derivative pension shall be recomputed
and payable in accordance with subparas (1) and (2) whenever there
is a revision of salaries.

(4) The provisions of subpara (3) shall apply mutatis mutandis to the
pension payable under para (b) of s 2 of the Tunku Abdul Rahman
Putra Al-Haj Pension Act 1971 [Act 22] as if it wore a pension under
this Schedule and paras 5, 6 and 7, as the case may be, shall apply.

[6] The 2015 Order amended para 20 such that there would no longer be any
adjustment to pensions to account for increment in salaries of the current
members of Parliament. Instead, the pensioners and their entitled dependants
would receive an annual increment of two percent. The amended para 20 reads
as follows:

20. Recomputation of pension and derivative pension.

(1) Any pension granted under para 2 or derivative pension granted
under para 5 or 6 shall be adjusted each year with an increment of
two percent and shall be payable from January of each year.

(2) Subject to subpara (1) where a Member is granted a pension only
upon attaining the age of fifty years by reason of him becoming a
Member for the first time on or after 1 July 1990 and has ceased to be
a Member upon completing thirty six months of reckonable service
but has not attained the age of fifty years on the date he ceased to
be a Member, his pension shall be adjusted by an increment of two
percent beginning from the second year he is granted the pension.

(3) The pension that has been adjusted under subpara (1) shall be payable
from 1 January 2014.

(4) A pension or derivative pension which is granted to:
(a) aperson who ceased to be a Member; or
(b) the dependants of a deceased Member,

prior to 1 January 2014, shall first be adjusted in accordance with the First
Schedule to the Act until 31 December 2013 as if the First Schedule has
not been amended by this Order, before the readjustment of the pension
or derivative pension is made in accordance with subpara (1).

(5) Any pension or derivative pension which has been adjusted pursuant
to subpara (4) shall be recalculated in accordance with subpara (1)
and shall be payable from 1 January 2014.
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(6) The provisions of subpara (4) shall apply mutatis mutandis to the
pension payable under subpara 2(b) of the Tunku Abdul Rahman
Putra Al-Haj Pension Act 1971 [Act 22] as if it were a pension under
this Schedule and paras 5 and 6, as the case may be, shall apply;

[7] The amendment to para 20 was effected via para 2(i) of the 2015 Order.
By para 1(5) of the 2015 Order, para 2(i) was expressed to take effect
retrospectively, from 1 January 2014:

Citation and commencement

1. (1) This order may be cited as the Members of Parliament
(Remuneration) (Amendment of First Schedule) Order 2015.

(5) Subparagraph 2(i) is deemed to have come into operation on
1 January 2014.

[8] It will be observed that the 2015 Order was gazetted on 4 March 2015, but
the amendment to para 20 was expressed to take effect from 1 January 2014.
This meant that any increases in the salary of current members of Parliament
effected after 1 January 2014 would not, by the terms of the 2015 Order,
result in an attendant increase in the pensions of retired members such as the
appellants. As we can see, this was precisely what had happened. The key and
determinative question is whether subsidiary legislation like the 2015 Order
was capable of taking effect retrospectively.

[9] On 9 July 2015-some three months after the 2015 Order was gazetted, the
principal Act was amended to significantly increase the salaries of currently
serving members of Parliament.

[10] Immediately prior to the introduction of the Members of Parliament
(Remuneration) (Amendment) Act 2015 (the “2015 Amendment Act”), the
monthly salaries of members of the Senate and House of Representatives
were RM4,112.79 and RM6,508.59 respectively. The 2015 Amendment Act
increased these amounts to RM11,000.00 and RM16,000.00 respectively. This
amendment was expressed to take effect retrospectively, from 1 January 2015.

[11] For members of the Senate, the increment represented a 167.46% increase
in salaries, whereas for members of the lower house, the percentage increase
was 145.83%.

[12] As explained, the appellants did not, ex facie, enjoy any increment to their
pensions, because the 2015 Order was expressed to take effect from 1 January
2014. This was when their pensions would be pegged to an annual two percent
increase. The increase in the salaries brought about by the 2015 Amendment
Act only took effect after, on 1 January 2015.

The Appellants’ Case

[13] The following were the principal arguments raised in the appellants’
originating summons and in submissions before the High Court:
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(a) it was claimed that the amendments to para 20 of the First Schedule:

(i) contravenedarts 132,147 and 160(2) of the Federal Constitution and
were thus unconstitutional. These provisions of the Constitution,
according to the appellants, protected their rights to pension, and
any amendment resulting in less favourable terms would therefore
be unconstitutional,

(i1) contravened the provisions of ss 8 and 12 of the Members of
Parliament (Remuneration) Act 1980, the legislative intent of such
provisions as well as the original paras 2 and 20 of the First Schedule
to the Act; and

(iii) was intended solely to address the effects of inflation and as such did
not equate to the right of the appellants to receive recomputed and
revised pension payments;

(b) the appellants further claimed that they had acquired vested rights for
their pension to be reckoned as a proportion of the current salaries of
members of the Senate; and

(c) it was further claimed that the appellants were possessed of a legitimate
expectation for their pensions to be revised whenever there was an
attendant revision to the salaries of currently serving members of the
Senate.

[14] It will be observed that the issue regarding the retrospectivity of the 2015
Order was not raised before the High Court.

At The High Court

[15] The High Court dismissed the appellants’ claims. The decision of the
High Court may be summarised as follows:

(a) the amendments effected by the 2015 Order to para 20 of the First
Schedule to the Members of Parliament (Remuneration) Act 1980 was
clear and unambiguous, and the court was bound to give effect to its
terms, which was that, with effect from 1 January 2014, the pension of
the appellants would be subject to a 2% annual increase;

(b) the provisions of the 2015 Amendment Act was also clear and
unambiguous, which was that the increase in salaries would apply only
to serving members of Parliament with effect from 1 January 2015;

(c) reliance may not be placed on the superseded provisions of para 20 of the
First Schedule, as these had been amended and ceased to be the law;

(d) the contention that the amendments to para 20 introduced by the 2015
Order was unconstitutional was not made out because:

(1) the appellants’ pension payments were in no way reduced by
amended para 20, and hence there could not be said to be
contravention of art 147(1) of the Federal Constitution, which
provides for the protection of pension rights; and
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(ii) in any event, the appellants, as members of the Senate, were not part
of the public services within the meaning of the Federal Constitution
and hence were not accorded the protection under art 147(1); and

(e) the doctrine of legitimate expectation had no application in this case,
because there was no entitlement or recognition at law that could be said
to give rise to any such legitimate expectation.

[16] At the High Court, the appellants were directed to bear costs of
RM5,000.00.

The Arguments Before Us

[17] In the course of submissions before this court, it became apparent that the
2015 Order purported to take effect retrospectively. As explained above, the
issue of retrospectivity of subordinate legislation had not been argued before
the court below. We directed counsel to address this, as well as other points,
in further submissions. The initial hearing date was 27 October 2023, and we
heard further arguments on 15 December 2023.

[18] We were of the view that the issue of whether the 2015 Order could have
retrospective effect was entirely a question of law. As a general rule, points
of law entitling the party raising them to judgment must be made at first
instance, and if they are not then made, they cannot be raised at the appeal
stage: Banbury v. Bank of Montreal [1918] AC 626 (HL). The courts nonetheless
have an untrammelled discretion to allow a question of law to be raised for the
first time on appeal, as an exception to this general rule. The court may allow
a new point of law to be raised by the parties for the first time before it where
the interests of justice so require: Pengusaha, Tempat Tuhanan Perlindungan
Kamunting, Taiping & Ors v. Badrul Zaman PS Md Zakariah [2018] 6 MLRA
177. The question of whether the interests of justice are met depends on the
peculiar facts of each case: Luggage Distributors (M) Sdn Bhd v. Tan Hor Teng &
Anor [1995] 1 MLRA 496. Two clear exceptions to the general rule are where
the new point of law relates to illegality or jurisdiction: Mentari Sekitar Sdn Bhd
v. Heritage Property Sdn Bhd [2016] 5 MLRA 678, but the categories of cases are
not closed: Luggage Distributors, ibid. A party seeking to raise a new point of law
in appeal must first seek leave of the Court of Appeal if that new point has not
been set out in the memorandum of appeal: r 18(2) of the Rules of the Court
of Appeal 1994.

[19] We considered that, given that the ramifications of the claim extended
beyond just the appellants in the present case, it was in the interests of justice
that all legal points be completely canvassed before the court. We were also
cognisant that, under r 18(2), the court in determining the outcome of the
appeal is not limited to the grounds of objection set out in the memorandum
of appeal.
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Summary Of Findings
[20] The findings of this court are summarised below:

(a) we discern no error on the part of the High Court in addressing
the arguments canvassed before it;

(b) we nonetheless allow the appeal, on grounds that the 2015 Order
did not have retrospective effect, for the reasons explained in the
following paras;

(c) the Members of Parliament (Remuneration) Act 1980, on its
proper construction, did not permit for subsidiary legislation made
under it to have retrospective effect. It must therefore follow that
the 2015 Order could only take effect on the date of its gazette,
which was on 4 March 2015;

(d) the payment of pensions to parliamentarians are provided under
the Members of Parliament (Remuneration) Act 1980, which on
its proper construction establishes that the pension of eligible
parliamentarians is an entitlement and therefore (in our view)
enforceable in a court of law. This differs from the position of a
pensionable officer under the Pensions Act 1980;

(e) accordingly, the appellants were possessed of the right to receive
a pension that was in proportion to the then-current salaries of
serving parliamentarians. This was a clearly a pre-existing and
accrued right. In our considered view, the 2015 Order could
not have the effect of modifying retrospectively such right of
the appellants, due to the proper operation of s 30(1)(b) of the
Interpretation Acts 1948 and 1967,

(f) by contrast, the 2015 Amendment Act did have retrospective effect
(due to the powers of Parliament to legislate retrospectively),
and thus when there was an increase in the salaries of current
members of the Senate from RM4,112.79 to RM11,000.00, there
was a concordant increase in the pension entitlement of the
appellants as at 1 January 2015. From 4 March 2015 (being the
date the 2015 Order actually came into force), further increases in
the pension of the appellants would be at a rate of 2% per annum,
in accordance with the amended para 20 of the First Schedule.

[21] The summary in the preceding paras should be read as being subject to
what follows. These grounds constitute the judgment of the court.

Analysis

[22] We saw no error in the reasoning adopted by the High Court in addressing
the arguments raised before it. We do not propose to address in detail the initial
grounds of appeal raised before us, except to state that the arguments advanced
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for the appellants were not made out. In particular, the appellants were not
members of the public service, and hence the protection accorded under art
147(1) of the Federal Constitution did not apply.

[23] The crisp issue before us was whether it was permissible for subsidiary
legislation to have retrospective effect. It is well established that the legislature
can always promulgate laws that have retrospective effect, subject to the
provisions of the Federal Constitution. Do the same principles apply to
delegated legislation?

The Applicable Principles

[24] The search for the answer to the question must begin with s 20 of the
Interpretation Acts 1948 and 1967, which provides as follows:

Section 20. Subsidiary legislation may be retrospective.

Notwithstanding the absence of any express provision in any Act or other
written law, where such Act or other written law empowers any person to make
subsidiary legislation, such subsidiary legislation may be made to operate
retrospectively to any date which is not earlier than the commencement of the
Act or other written law under which it is made or, where different provisions
of that law come into operation on different dates, the commencement of that
law under which it is made:

Provided that no person shall be made or shall become liable to any
penalty in respect of any act done before the date on which the subsidiary
legislation was published.

[25] The expression “subsidiary legislation” is defined in s 2 to include orders
such as the 2015 Order. It can thus be seen that s 20 appears to provide that
subsidiary legislation may be promulgated in such a manner as to give it
retrospective effect, provided of course that the effective date of the subsidiary
legislation cannot pre-date the commencement of its principal Act.

[26] The effect of amendments to laws must be construed in accordance
with s 30(1) of the Interpretation Acts 1948 and 1967, which among others
preserves rights and privileges accrued under the repealed provisions. Section
30(1) provides as follows:

Section 30. Matters not affected by repeal.
(1) The repeal of a written law in whole or in part shall not-

(a) affect the previous operation of the repealed law or anything duly
done or suffered thereunder; or

(b) affect any right, privilege, obligation or liability acquired, accrued or
incurred under the repealed law; or

(c) affect any penalty, forfeiture or punishment incurred in respect of
any offence committed under the repealed law; or
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(d) affect any investigation, legal proceeding or remedy in respect of
any such right, privilege, obligation, liability, penalty, forfeiture or
punishment, and any such investigation, legal proceeding or remedy
may be instituted, continued or enforced, and any such penalty,
forfeiture or punishment may be imposed, as if the repealing law
had not been made.

[27] Sections 20 and 30 of the Interpretation Acts 1948 and 1967 were
considered by the Court of Appeal in Syed Ibrahim Syed Mohd & Ors v. Esso
Production Malaysia Incorporated [2003] 2 MLRA 432. In that case, the plaintiff
appellants were employees of Esso Production Malaysia Incorporated, the
respondent defendant. The appellants were engaged in offshore petroleum-
related activities under a contract between Esso and Petronas, but were denied
certain entitlements due to them under Part XII of the Employment Act 1955,
such as rest day pay, annual leave and overtime. The appellants made a claim
with the Department of Labour. After their claim was lodged but before it
was determined, the Minister of Human Resources issued the Employment
(Exemption) (No 2 Order 1997, which exempted Petronas and its contractors
from compliance with the provisions of Part XII of the Employment Act 1955.
The Employment (Exemption) (No 2 Order 1997 was expressed to take effect
retrospectively, from 1 October 1974.

[28] The Court of Appeal found that the Employment (Exemption) (No
2 Order 1997 did not have the effect of defeating the accrued rights of the
appellants in that case.

[29] The precise ratio decidendi of the case of Syed Ibrahim Syed Mohd & Ors v.
Esso Production Malaysia Incorporated [2003] 2 MLRA 432 is somewhat elusive,
as the passages of the judgment of the court appears to suggest two differently
nuanced conclusions.

[30] The first can be derived from the following para of the judgment:

[I]t is clear to us that a subsidiary legislation with retrospective effect would
be applicable to procedural matter and not to a right. As such to consider
whether a subsidiary legislation with retrospective effect is void or otherwise,
a distinction should be made whether that subsidiary legislation affects a
procedural matter or a right. If it affects a procedural matter then it would be
effective on the date appointed but then a procedural matter could become a
right as illustrated in the authorities above and once it becomes a right it could
not be taken away retrospectively. There is an exception to this rule in that
where the parent Act by express provision or by implication provides for the
making of the subsidiary legislation with retrospective effect as stated in Wong
Pet Heng & Anorv. Kerajaan Malaysia. The High Court decision was reported in
[1992] 2 MLRH 612; [1992] 2 MELR 201, while the Federal Court decision
was reported in [1996] 2 MLRA 433.

[31] The passage quoted above may be summed as follows: a piece of subsidiary
legislation can always have retrospective effect if it only affects matters of
procedure. Where however the subsidiary legislation affects rights (or where
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a matter of procedure becomes a right), then the subsidiary legislation can
only have retrospective effect if the principal Act expressly or by necessary
implication so provides. Put another way, there must be an empowering
provision in the parent Act before subsidiary legislation made under that Act
can have retrospective effect. The passage quoted also suggests that, if the
subsidiary legislation affecting rights purports to have retrospective effect but is
not empowered by the enabling legislation to have retrospective effect, then the
subsidiary legislation is void to the extent that it purports to take effect prior to
the date of its gazette.

[32] Further in the judgment of the court, it was stated:

In our view, the effect of s 30(1) of the Interpretation Acts is not to have the
Exemption Order be declared null and void but gives right which was filed
before the Exemption Order was promulgated (in this case the date of the
gazette) would be proceeded upon as if the Exemption Order was never made.

[33] This passage suggests a slightly different conclusion, which is that
subsidiary legislation in question does not become null or void, but would
simply be ineffective to defeat a prior accrued right.

[34] The Court of Appeal in Syed Ibrahim Syed Mohd & Ors v. Esso Production
Malaysia Incorporated [2003] 2 MLRA 432 referred to the case of Wong Pot Heng
& Anor v. Kerajaan Malaysia [1992] 2 MELR 201; [1992] 2 MLRH 612.

[35] The first plaintiff in the latter case had been wrongfully dismissed from
employment. He obtained a substantial award for backwages and termination
benefits from the Industrial Court. The second plaintiff obtained a judgment
for a similarly substantial sum for wrongful termination of his contract of
service. Their employer at the time was the Co-operative Central Bank Ltd
(“CCB”), which subsequently suffered a financial collapse. As a result, Bank
Negara Malaysia appointed receivers in respect of the assets of CCB.

[36] On 25 July 1991, the Essential (Protection of Depositors) (Amendment)
Regulations 1991 were introduced, which amended subsidiary legislation
previously issued under the Emergency (Essential Powers) Act 1979. These
amendments were expressed to take effect retrospectively, from 23 July 1986.

[37] As a result of these amendments, the receivers were empowered to repay
the depositors of CCB in priority to the debts of the plaintiffs in that case. The
plaintiffs challenged the validity of the Essential (Protection of Depositors)
(Amendment) Regulations 1991 on grounds that they were ultra vires and void
because they purported to take effect retrospectively. The plaintiffs contended
that their debts ought to rank pari passu with those of the depositors.

[38] At first instance, the High Court was of the view that the Emergency
(Essential Powers) Act 1979 did not confer upon the Yang di-Pertuan Agong
the power to make emergency regulations taking retrospective effect, and
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that the provisions of the Essential (Protection of Depositors) (Amendment)
Regulations 1991 which purported to take retrospective effect were “invalid to
the extent that they were made to operate retrospectively”.

[39] The decision of the High Court was affirmed by the Federal Court (see
Kerajaan Malaysia v. Wong Pot Heng & Anor [1996] 2 MLRA 433).

[40] Following the decision in Kerajaan Malaysia v. Wong Pot Heng & Anor [1996]
2 MLRA 433, s 20 of the Interpretation Acts 1948 and 1967 was amended in
1997. The additional wording that was inserted by the 1997 amendment is

underlined in the following table:

Prior to amendment

Post the Interpretation (Amendment) Act 1997

20. Subsidiary legislation may be
retrospective

Subsidiary legislation may be made
to operate retrospectively to any
date which is not earlier than the
commencement of the Act or other
written law under which it is made
or, where different provisions of
that law come into operation on
different dates, the commencement

of that law under which it is made:

Provided that no person shall be
made or shall become liable to
any penalty in respect of any act
done before the date on which the

subsidiary legislation was published.

20 Subsidiary legislation may be retrospective

Notwithstanding the absence of any express

provision in any Act or other written law;
where such Act or other written law empowers
any person to make subsidiary legislation, such
subsidiary legislation may be made to operate
retrospectively to any date which is not earlier
than the commencement of the Act or other
written law under which it is made or, where
different provisions of that

law come into operation on different dates,
the commencement of that law under which

it is made:

Provided that no person shall be made or
shall become liable to any penalty in respect
of any act done before the date on which the

subsidiary legislation was published.

[41] According to the Court of Appeal in Syed Ibrahim Syed Mohd & Ors v.
Esso Production Malaysia Incorporated [2003] 2 MLRA 432, this amendment
would not have changed the result in Kerajaan Malaysia v. Wong Pot Heng & Anor
[1996] 2 MLRA 433 or the principle that a principal Act must still empower
the making of retrospective subsidiary legislation, in order for such subsidiary
legislation to have effect retrospectively. The Court of Appeal stated:

The amendment was adding the words ‘“Notwithstanding the absence of any
express provision in any Act or other written law empowers any person to
make subsidiary legislation, such...” to the original s 20. The decision of Wong
Pot Heng & Anor made it clear that a person is empowered to make subsidiary
legislation only when the parent Act provides the person with such power.
For that subsidiary legislation to have retrospective effect the parent Act must
also provide that person to make the subsidiary legislation with retrospective
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effect. This power could not be provided by s 20 of the Interpretation Acts.
It was contended in Wong Pot Heng & Anor even though the Yang di-Pertuan
Agong was not provided with the power to make subsidiary legislation
with retrospective effect by the parent Act, he could do so by s 20 of the
Interpretation Acts which empowered him to do. This contention was rejected
by the High Court and the Federal Court. The Federal Court went on to state
that the Interpretation Acts are nothing more than interpreting words and
phrases of the statutes. They have no legislative power to provide a person to
make a subsidiary legislation with retrospective effect. The power for a person
to make a subsidiary legislation must be provided by the parent Act itself and
not by the provisions of the Interpretation Acts. The full explanation is stated
in the judgments we have cited earlier. Though s 20 of the Interpretation Acts
had been amended by the addition of several words it would not change their
character as Interpretation Acts. For that reason, the decision of Wong Pot
Heng & Anor is still binding and the amendment to s 20 had not changed the
situation. In order to give the Exemption Order its retrospective effect, the Act
must make provisions for it. There is no such provisions in the Act.

[42] The applicable principles may thus be summed up in the following
manner. Parliament possesses plenary powers of legislation, and is competent
to legislate with retrospective effect, subject to any restriction in the Federal
Constitution (see Lok Kooi Choon v. Government of Malaysia [1975] 1 MLRA
646).

[43] A piece of subsidiary legislation can always have retrospective effect if it
only affects matters of procedure. Where however the subsidiary legislation
affects vested or accrued rights or privileges, then the subsidiary legislation
can only have retrospective effect if the principal Act expressly or by
necessary implication provides that the subsidiary legislation may take effect
retrospectively. If the subsidiary legislation affecting rights or privileges purports
to have retrospective effect but is not empowered by the enabling legislation to
have retrospective effect, then the subsidiary legislation is ineffective to defeat a
pre-existing or accrued right or privilege, due to s 30(1)(b) of the Interpretation
Acts 1948 and 1967. In such a case, the subsidiary legislation would only take
effect from the date of its gazette.

Is There A Right To Receive Pension?

[44] The respondents argue that there is no absolute right to any pension, and
that it is paid gratuitously at the election of the state. If this is so, it follows that
there will not exist any right in respect of pensions that may be enforceable
in the courts. Furthermore, if the appellants are not possessed of any right to
pension, s 30(1)(b) of the Interpretation Acts 1948 and 1967 would not operate
to prevent the 2015 Order from taking retrospective effect.

[45] Even though there exists authority for the proposition that members of
the public service do not have an absolute right to pension, the appellants in
this case are not members of the public service receiving pensions under the
Pensions Act 1980. Rather, the payment of pensions to parliamentarians are
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provided under the Members of Parliament (Remuneration) Act 1980, which
on its proper construction establishes that pension is an entitlement and
therefore (in our view) enforceable in a court of law.

[46] The respondents cited the case of Haji Wan Othman v. Government of the
Federation of Malaya [1965] 1 MLRH 413 in support of their arguments. The
plaintiffs in that case were retired civil servants who had accepted the option
of receiving a lump sum gratuity in return for a reduced pension at the rate
of % of their full pension. They argued that, after a lapse of years following
retirement, their pension should revert to the full amount.

[47] Suffian J refused the plaintiffs’ claim in that case, holding that pensions
are not payable by reason of any contract between the government and its
employees. Rather, the power to grant pensions is couched purely in permissive
terms in the Pensions Ordinance 1951, which also expressly precludes any
absolute right to pension. The relevant passages are instructive and bears
reproduction in extenso:

There is no doubt that it is in Government’s interest to pay pensions because
they ensure devoted service and the retention of the service of experienced
and skilled officers, but pensions are not payable by Government because
of a contract with its employees; they are payable by virtue of the Pensions
Ordinance, 1951, and its predecessor from which it departs little if at all. The
Ordinance does not say that when a public servant has worked so many years
at such and such a salary he shall be entitled to receive so much pension a
month from Government.

Section 3(1) merely says that it shall be lawful for the relevant authority “to
make regulations for the granting of pensions, gratuities and other allowances
to persons who have been in the public service...” s 4 says that these pensions,
gratuities and allowances are charged on the general revenues of the
Government.

Pension Regulation says that every pensionable officer who has served not
less than ten years may on his retirement be granted a pension and then it
proceeds to give the formula for calculating the rate of the pension payable.

Not a word is said about the officer being entitled to anything, the whole
tenor of the legislation being permissive, the relevant authority being merely
authorised, not compelled, by the legislature to do this and that for the retired
officer.

It is undoubted that legally a member of the public service holds office during
the pleasure of the Head of State, even before the enactment of cl (2A) of art
132 of the Constitution, and he may therefore be retired or dismissed without
compensation.

Should there be any doubt about this, s 5 of the Ordinance in the most
emphatic terms provides:

“(1) No officer shall have an absolute right to compensation for past
services or to any pension, gratuity or other allowance under
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this Ordinance, nor shall anything in this Ordinance contained
limit the right of the Federal Government or, as the case may be,
of the Government of any State to dismiss any officer without
compensation.

(2) Where it is established to the satisfaction of the Yang di-Pertuan
Agong that an officer has been guilty of negligence, irregularity,
or misconduct, it shall be lawful for the Yang di-Pertuan Agong
to reduce or altogether to withhold the pension, gratuity or other
allowance for which such officer would have become eligible but for
the provisions of this section.”

In view of these very explicit provisions I do not see how I can declare that
these pensioners who were paid a lump sum gratuity and have lived more than
ten years after their retirement are entitled to draw their full pension on the
expiration of that ten year period until their death.

If T am right in my interpretation, pensioners would do well to consider
pursuing their cause in Parliament rather than in the courts. Pensions are
paid out of public money and under the Constitution no public money may
be expended without legislative authority and the only legislative authority
in existence today does not permit the executive to pay a pensioner his full
pension if he has ever taken a gratuity. Only Parliament may enlarge this
authority.

[48] The case went on appeal to the Federal Court (reported as Haji Wan Othman
v. Government of the Federation of Malaya [1966] 1 MLRA 625), where Thomson
LP in delivering the leading judgment declined to address the question of
whether there existed a right to pension. He stated as follows:

Now, I do not propose to examine the precise nature of the “rights”, if any,
which the pensions law confers upon those for whose benefit it was enacted
and the question of how far, if at all, these rights are a proper subject for
determination by the courts.

On the one hand there is much to be said for what would appear to have
been the view of the trial judge that there are no such rights capable of being
determined by the courts. Section 5 of the 1951 Ordinance contains this
provision:

“No officer shall have an absolute right to compensation for past services
or to any pension, gratuity or other allowance under this Ordinance”.

That is substantially the same as s 30 of the Superannuation Act, 1834, and
regarding that section Lord Hanworth said in the Court of Appeal in the case
of Nixon v. Attorney-General, (supra) (at p 592), that it “destroys the possibility
of a claim of legal right”. The same point was thus put by Viscount Dunedin
in the House of Lords (at p 191):

“Section 30 of the Act of 1834 says there is to be no absolute right. My
Lords, to get out of a provision that you are not to have an absolute right
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a positive provision that you are to have a right, is an argument which has
only to be stated to be rejected.”

On the other hand the analogy with the United Kingdom legislation can be
carried too far. Our law does not contain anything which, on the face of it
at any rate, corresponds with such provisions as the proviso to s 2 of the
Superannuation Act, 1859, s 3 of the Superannuation Act, 1866, or s 9 of
the Superannuation Act, 1887, all of which make it clear in terms that the
determination of questions of the amount of pensions and gratuities is for
the Treasury.

I am, however, as I have said, reluctant to express any views on the point
in the light of the discussion to which we have listened in the present case.
It would be impossible to do so without expressing views that might have
a bearing on the general question of how far the “rights” of public servants
are justiciable under the present Constitution, a question which could not
be determined without going into the question of the distribution among
the present constitutional organs of the powers which in Great Britain make
up the prerogatives of the Crown. Moreover, that question may require
consideration of the Irish Free State cases (Wigg Attorney-General [1927]
AC 674 and In re Transferred Civil Servants (Ireland) Compensation [1927] AC
674) and in the present proceedings neither side has attempted to derive any
assistance from these cases.

[49] We observe that the current Pensions Act 1980 adopts much the same
formulae as its predecessor legislation. For instance, s 9, which is the principal
operative provision creating a power to grant pensions, remains permissive
in nature, and does not create any obligation on the part of the state to pay
pension:

Section 9. Grant of pension, etc.

(1) The Yang di-Pertuan Agong may grant a pension, gratuity or other
benefit to a pensionable officer on:

(a) compulsory retirement under s 10; or

(b) optional retirement under s 12 after completing a period of not less
than ten years’ reckonable service; or

(c) retirement unders 11.

[50] Section 3(1) follows the same language previously contained in s 5 of the
Pensions Ordinance 1951:

Section 3. Pension, etc. not an absolute right.

(1) No officer shall have an absolute right to compensation for past service or
to any pension, gratuity or other benefit under this Act.

[51] However, the appellants in the present case do not receive their pensions
under and by virtue of the Pensions Act 1980. The respondents, by the own
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submissions, acknowledge that the appellants were not, during their tenure as
senators, members of the public service. Instead, the appellants receive pension
pursuant to the provisions of the Members of Parliament (Remuneration) Act
1980. Upon a proper construction of this Act, pension is an entitlement of
eligible parliamentarians.

[52] Section 8 of the Members of Parliament (Remuneration) Act 1980
provides as follows:

Section 8. Pensions and gratuities.

A Member shall be entitled to such pension, gratuity and other benefits as are
prescribed in the First Schedule.

[Emphasis Added]

[53] Now, if the First Schedule is examined, it appears to adopt the permissive
“may” rather than the imperative “shall” in its operative provisions. For
instance, para 2 of the First Schedule provides as follows:

2. Pension for Members.

(1) A person who ceases to be a Member may be granted a pension if he has
completed 36 months of reckonable service.

[Emphasis Added]

[54] Despite this, we are of the view that, on a proper construction of the Act as
a whole, pension remains a right of eligible parliamentarians. We have referred
to s 8, which provides that pension is an entitlement of the eligible members
of Parliament. It is also not insignificant, in our view, that the Members of
Parliament (Remuneration) Act 1980 does not contain any equivalent provision
to s 3(1) of the Pensions Act 1980, which expressly precludes the existence of
a right of a retired member of the public service to pension. Furthermore, para
19 of the First Schedule references pension and derivative pension as a “right
or privilege”:

19. Regulations.

(1) The Yang di-Pertuan Agong may make regulations for the better carrying
out of this Schedule.

(2) Without prejudice to the generality of subpara (1):

(a) where a person or Member who before the coming into force of this
Act had acquired any right or privilege in relation to pension or
gratuity under the law repealed under s 13 and no provision exists in
this Schedule to deal with this right or privilege, the regulations may
provide for such right or privilege to continue with such modification
as the Yang di-Pertuan Agong deems fit;
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(b) where as a result of the implementation of the provisions of this
Schedule a situation arises involving a determination whether
a right or privilege in relation to a pension or derivative pension
should, having regard to the principles underlying the provisions of
this Schedule, accrue to a person who had ceased to be a Member
between the period 31 August 1957 and the date of the coming into
force of this Act or to the dependants of such person, and justice and
equity require it to be dealt with, the regulations may provide for the
conferment of a right or privilege to such person upon such terms
and conditions as the Yang di-Pertuan Agong deems fit.

[Emphasis Added]

[55] Thus, while the operative provisions granting pension (such as in para 2
of the First Schedule) is expressed as being merely permissive, once pension
has already been granted, that pension is referred to in the First Schedule as a
right or privilege.

[56] We are of the view therefore that the legal position relating to pension
of members of the two houses of Parliament is as follows. The payment of
pension under the Members of Parliament (Remuneration) Act 1980 remains
a matter for the discretion of the state, exercisable through the powers granted
under s 8 of the Act and para 2 of the First Schedule. However, once pension
is granted, the eligible member of Parliament becomes possessed of a right
to continue to receive the pension, on terms specified under the Act. This, in
our considered view, is the only reasonable construction in light of the express
words used in the Act. This right is one that may be enforced through a court
of law.

Is The Appellants’ Right To Pension Saved By Section 30(1)(b) Of The
Interpretation Acts 1948 And 1967?

[57] It will be recalled that the Court of Appeal in Syed Ibrahim Syed Mohd &
Ors v. Esso Production Malaysia Incorporated [2003] 2 MLRA 432 was of the view
that the exemption order issued by the Minister of Human Resource could not
have retrospective effect because (among others) the rights of the plaintiffs in
that case to benefits under Part XII of the Employment Act 1955 had already
accrued, and were thus protected under s 30(1)(b) and (d) of the Interpretation
Acts 1948 and 1967.

[58] Before us, it was advanced for the respondents that, because the right to
the increased pension had not yet accrued or vested as at 1 January 2014 (being
the date on which amendment to para of the First Schedule was expressed
to take effect under the 2015 Order), s 30(1)(b) of the Interpretation Acts
1948 and 1967 did not operate to save such right from being extinguished
by the retrospective amendment. The increase in the salaries of serving
parliamentarians only took effect as at 1 January 2015, through the 2015
Amendment Act.
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[59] We are in total agreement with Mr Liew for the respondents, that the
right to receive a pension that was adjusted in accordance with the increase
in salaries effected through the 2015 Amendment Act had not yet accrued as
at 1 January 2014. For this reason, the unaccrued inchoate right to receive an
increased pension was not saved by the s 30(1)(b) of the Interpretation Acts
1948 and 1967, the material portion of which reads as follows:

(1) The repeal of a written law in whole or in part shall not:

(b) affect any right, privilege, obligation or liability acquired, accrued
or incurred under the repealed law; or

[Emphasis Added]

[60] However, at the time the amendment to paragraph was expressed to take
effect, the appellants were possessed of the right to receive a pension that was in
proportion to the then-current salaries of serving parliamentarians. This was a
clearly a pre-existing and accrued right (even if the right to receive the 167.46%
increase had not yet accrued). In our considered view, the 2015 Order could
not have the effect of modifying retrospectively such right of the appellants,
due to the proper operation of s 30(1)(b) of the Interpretation Acts 1948 and
1967.

Does The Members Of Parliament (Remuneration) Act 1980 Permit
Subsidiary Legislation To Take Effect Retrospectively?

[61] We have concluded that the appellants were possessed of the right to
receive a pension that was a proportion of the then-salaries of senators. This
right was purported to have been modified retrospectively by the promulgation
of the 2015 Order. Having carefully examined the Members of Parliament
(Remuneration) Act 1980, we were unable to conclude that the Act expressly
or by necessary implication provides for orders made under the Act to have
retrospective effect. It must therefore follow that the 2015 Order could only
take effect on the date of its gazette, which was on 4 March 2015.

[62] Mr Liew for the respondents argued that the wording of para 19A of the
First Schedule itself empowers the making of retrospective amendments to the
First Schedule. Paragraph 19A provides as follows:

19A. Amendment of Schedule by order.
The Yang di-Pertuan Agong may by order amend this Schedule where it

appears to him necessary or expedient so to do, and any amendment so made
shall have effect as if enacted in this Schedule.

[63] We were unable to agree with this submission. Paragraph 19A simply
delegates the power to amend the First Schedule to the Yang di-Pertuan
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Agong, which may be effected by way of an order. Thus, the First Schedule
can be amended by way of subsidiary legislation, without the need to amend
the principal Act by way of an amendment Act. Once the order has been made
to amend the First Schedule, the amendments take effect as though they had
been enacted in the Schedule. This does not, whether expressly or by necessary
implication, mean that such order can be made to have retrospective effect.

Conclusion
[64] Due to:

(a) the existence of the accrued right of the appellants to receive
pension as a proportion of then-current salaries of existing
parliamentarian; and

(b) the absence of provisions in the Members of Parliament
(Remuneration) Act 1980 providing (whether expressly or by
necessary implication) for orders made pursuant to para 19A of
the First Schedule to have retrospective effect,

we are of the view that the 2015 Order did not have retrospective effect and
could only come into force on 4 March 2015, being the day on which the 2015
Order was gazetted.

[65] By contrast, the 2015 Amendment Act did have retrospective effect (due to
the powers of Parliament to legislate retrospectively), and thus when there was
an increase in the salaries of current members of the Senate from RM4,112.79
to RM11,000.00, there was a concordant increase in the pension entitlement
of the appellants as at 1 January 2015. From 4 March 2015 (being the date
the 2015 Order actually came into force), further increases in the pension of
the appellants would be at a rate of 2% per annum, in accordance with the
amended para 20 of the First Schedule.

[66] The appeal is thus allowed accordingly. We set aside the order of the court
below and direct that each party bear their own costs in this appeal.




O
S

The Legal

Review

The Definitive Alternative

snwag3d

The Legal Review Sdn. Bhd. (961275-P)
B-5-8 Plaza Mont’ Kiara,
No. 2 Jalan Mont’ Kiara, Mont’ Kiara,
50480 Kuala Lumpur, Malaysia
Phone:+603 2775 7700 Fax:+603 4108 3337

www.malaysianlawreview.com



Introducing eLaw
Experience the today

aLawimy ks Maleyala's rgest daisbase of court judgmonia and leghistion, thet can be orozs-sesrched snd mined by a
Foature-rich and weer-friondy search angine—clearly the most siTicient search ool Tor busy legal profissioral (ke you

A Snapshot of Highlights

wlyw Library spsmimrt ovaral intel
ramuk, dick on wry of tha bo o
Fhar ik dzs sdwcted | by,

Liart Hasn thosa
tha brbast e and

T A LA AR i A L]
it Zakarin T, Fichand M sirdurs C, A boull il riaoag, § arisacl Halie Dwag A iarnp I

e bt had & ona el by pl'\dm mmrlll vtk - -hmlmw-mlﬂﬂ =
ol

o ik

sipm bl iy of

Oiwr {Cum |]lagebtion CusHidory indiy m ' |

RACARA WA AL ST L . ERWAR A B -
& iy A, Krarcacll dowraer, o o B Jaoll WHMR

FHL I L ¥ 2l 1, 12138 1R Ciarg i kg Dy ey e K o
“meviapae dularn 1 FN ot | b ot ) ot ) v 100 il sl haern
gl bmm branira

Ciwe GCame Eleghisics PO

HOD! CHUE BSTIRG V. LI 188 CHOO L]
Tharmsa L Hil ), Sraiihi J

muuum—ﬂwlwunﬂumud-l‘ - .l
A -n«mwm_illlﬁi\nl

mm:mmu:mn.
it lagebtion Custiciory Comgly 1+ Prlk ' |

o n Pl

[ o e i e i ]

Saarch whhincme
beyarkaring

word or phus,

SUIERAKAN A M GOV NDARA 00 v FENGERLS), LEMBAGE PENCEGAH JENAYAH & OFS
[201E] 2 MLRH 145

Cha: Cama L gabstian oy e ror [ _] saarch mithin e

S

[

o '-:_ﬂ—_._-T---- E

Swich  viee  betmen 0 | g el M =
Jucgamian Haed rots --l—lllran_l.ln qamh s s hn.ﬂn;rl-vn—l-h-hu.u—'lpl- .Iﬁl
-

- ra
- T o —r. an &

o1 veunidal
bﬁbﬁn i et e o ke Forniion of Cirner Boand rhhﬂiiwimhr# imarmbkare mn-—-._l—r:

-

=]
o=
e e e ﬂ

dick+= guir o =
chcumat

The relati
preceden
disfinguis

[ 2 ind o e
[

|

TF i
o masin b

(M e | i

You can
State Le
amendrm

Main lec
cross-refh

*Clanfics
of The Lt
The prinl

Pleasen



@,.. AW.my

SURBAMASAN GOA MIMAK 10w PERGIEUT, LEMANGK WMCRGAN B R HE 262
[T 3 ML

N L R, = —

B e DO N '

ﬁ- SET0 B T e
— CRrIIC TR

T T I i PR PRI |
elaw has more than 80,000 judgments from Federall

0 Smariar Supreme Courf, Court of Appeal, High Court, Industrial
Court and Syariah Court, dafing back to the 1%00s.
) Faster Resuits.

Luiart Hesu thoss
than bt ca vmn s

Multi-Tournal Caze Citator

Find Overruled Cases

4 4 4 A

|luu-
Yt

The relationships between referred cases can be viewed via You can extract judgments based on the citaions of fhe
precedent map diagram or a list — e.g. Followed, refierred, various local legal journals. *
disfinguished or overruled.

ation Tibrary Dictionary,/Translator

e Vo e Tar Gl B

[ 1 i ? s s P Caii e v b m

[ 1 lasin g wfHiph Cmars :
- a
o Psinli Pt s, B Bvamn B B HAE T WU ;
Sasrch wthiincus yanm e :
bfll'hh Bafaram i T . b e B CoTHD 0 MRS 1 : i
T IR TR o
— _—— e}

g ey ek You can cross-reference & print updated Federal and  elaw has tools such as a law dicfionary and a

. Stale Legslation including municipal by-laws and view English - Malay translator to assist your research.

amendments in a timelne format.
Main legislation are also annofaled with explanafions,
cross-references, and cases.

tClarfication: Please note that eLaw's mutti-journal case citator will refrieve the comesponding judgment for you, i the version and fornat
of The Legal Review's publications, with an affixed MLR* citation. Mo other publisher's version of the judgment will b2 refrieved & exhitied.
The printed judgrnent in pdf from The Legal Review may then be submitted in Court, should you 50 require.

Please note that The Legal Review Sdn Bhd (is the content provider) and has no ofher Business association with any ofher publisher.

Start searching today!

www.elw.my




T

aian
'F\-ul 'i-lcr.-uh.'ul

> 80,000 Casas '
Search Dverrulad Cases W|hm:|hwwh
Federal & State Leglsintion orees seanoted and mined by o festure-fich

and wesr-friendly seanch angine — cleary

e ot el g
professionals Bee youL

Call §3 277 T, pmall reerkelingises bvysls nlesmves: com
o muimeriin cnline ot e ralersieslresrslew.com




