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The seven appeals before the Federal Court arose from three sets of different
cases. The seven appeals essentially raised the same point of law, namely
whether in a Purchaser’s claim for liquidated agreed damages (“LAD”) for late
delivery of vacant possession against a housing developer (“the Developer”),



PJD Regency Sdn Bhd
v. Tribunal Tuntutan Pembeli Rumah & Anor And

508 Other Appeals

[2021] 1 MLRA

the LAD ought to be reckoned from the date of payment of deposit, booking
or initial fee or written intention to purchase or from the date of the sale
and purchase agreement (“SPA”). Several individual appeals also raised
specific issues and specific leave questions. In Appeals 29 and 30 (“the PJD
Regency Cases”), the unique issue was whether the calculation of the LAD
for late delivery of the common facilities ought to commence from the date
the Certificate of Completion and Compliance (“CCC”) was issued or from
the date the Certificate of Practical Completion (“CPC”) was issued. The
developers contended that it should be calculated from the date the certificate
of practical completion (‘CPC’) was issued. The Housing Tribunal decided in
favour of the Purchasers. Both the High Court and the Court of Appeal also
decided for the Purchasers. The Developer appealed to the Federal Court. In
Appeals 40, 41 and 42 (“the GHJ Avenue Cases”), the High Court relying
on the Supreme Court authorities of Hoo See Sen & Anor v. Public Bank Bhd &
Anor [1988] 1 MLRA 46 (SC) (“Hoo See Sen) and Faber Union Sdn Bhd v. Chew
Nyat Shong & Anor [1995] 1 MLRA 623 (SC) (“Faber Union’) held that the date
of commencement of the LAD was from the date of the booking fee. The
Court of Appeal however, attempted to distinguish the authorities relied upon
in the High Court and held inter alia that the material date for the reckoning of
LAD was the date of the agreement or SPA. The Purchasers appealed to the
Federal Court. In Appeals 4 and 31 (“Sri Damansara cases”), the specific issue
concerned unjust enrichment. The Developer appealed against the High Court
and Court of Appeal’s decisions and argued that since the purchasers had been
given a 10% rebate on the purchase price of their properties, the LAD should
be calculated on the rebated price and not on the actual purchase price stated in
the S&Ps since that would otherwise amount to unjust enrichment.

Held (dismissing the Developers’ appeals with costs; and allowing the
Purchasers’ appeals with costs):

(1) The phrase “ratio decidendi’ was a legal term of very elementary status. The
term “ratio decidendi” was different from the decision of the court in that it
comprised the legal reasoning which formed the basis of the decision. It was
this legal reasoning which ultimately found its place in the doctrine of stare
decisis and binding precedent. The “ratio decidendi” of Hoo See Sen was that the
date of calculation of the LAD ran from the date the booking fee was paid and
not from the date of signing of the agreement. The Developers’ argument that
Hoo See Sen was simply a case about injunctions was an attempt to confuse
the decision of the Supreme Court with the “ratio decidendi” of the case.
(paras 16 & 17)

(2) The Supreme Court case of Faber Union was correctly decided. Faber Union
having been decided in the same fashion as Hoo See Sen was good law. The
case of Faber Union could not be read in vacuo. It had to be read in light of
its facts. Having set out the facts and the principle of law applicable to them,
Faber Union unequivocally decided that when it concerned the calculation of
the LAD, the date would run from the date of the payment of the booking
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fee. Reading Hoo See Sen and Faber Union in context, even if the Supreme
Court in Faber Union referred to the wrong report or to the wrong page of
Hoo See Sen, the single error was not a sufficient reason for the Federal Court
to declare the Supreme Court had decided Faber Union per incuriam. Upon
a wholesome and coherent reading of the two judgments of the Supreme
Court in Hoo See Sen and Faber Union, the point of law at issue in the instant
appeals remained very much decided. Where a developer failed to deliver
vacant possession according to the time stipulated in the statutory sale and
purchase agreement, the calculation of the LAD would begin from the date of
payment of the booking fee and not from the date of that statutory agreement.
This point was further clarified and cemented by the nature of the Housing
Development (Control and Licensing) Act 1966 (“HDA”) and the Housing
Development (Control and Licensing) Regulations 1989 (“HDR”) being
“social legislation”. (paras 20, 23, 24, 25 & 26)

(3) The HDA and HDR were “social legislation”. The phrase ‘“social
legislation” was not merely a fanciful label. Its significance lay in the
approach taken by the courts to tip the scales of justice in favour of the
home-buyers given the disparity in bargaining power between them and the
housing developers. A social legislation was a legal term for a specific set
of law passed by the legislature for the purpose of regulating the relationship
between a weaker class of persons and a stronger class of persons. Given that
one side always had the upper hand against the other due to the inequality of
bargaining power, the State was compelled to intervene to balance the scales
of justice by providing certain statutory safeguards for that weaker class.
(paras 1, 27 & 31)

(4) When it came to interpreting social legislation, the State having statutorily
intervened, the courts must give effect to the intention of Parliament and
not the intention of parties. Otherwise, the attempt by the legislature to level
the playing field by mitigating the inequality of bargaining power would be
rendered nugatory and illusory. The principles on the interpretation of social
legislation could be summarised as follows: (i) statutory interpretation usually
began with the literal rule. Without being too prescriptive, where the provision
under construction was ambiguous, the courts would determine the meaning
of the provision by resorting to other methods of construction foremost of
which was the purposive rule; (ii) the literal rule was automatically displaced
by the purposive rule when it concerned the interpretation of the protective
language of social legislation; (iii) even where a term or provision of a social
legislation or a statutory contract enacted thereunder was literally clear or
unambiguous, the court no less shouldered the obligation to ensure that the
said term or provision was interpreted in a way which ensured maximum
protection of the class in whose favour the social legislation was enacted. In
the instant case, having regard to the principles, the court could not apply the
literal rule to arrive at the simplistic conclusion that the date of calculation of
the LAD ran from the date printed in the Scheduled Contracts. The court’s
reluctance to do so did not mean that it was ‘rewriting’ the bargain between the
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parties, instead the court was construing the Scheduled Contracts in accordance
with the statutory protections afforded by Parliament. (paras 33-37)

(5) The intention of Parliament was unequivocal. From the Hansard in 1966, to
the change in the subsidiary legislation up to the amendment to the HDR 1989
in 2015, the written law in force had made it crystal clear that the collection
of booking fees was to be absolutely prohibited. Given the clear legislative
intent, it followed that the Federal Court was unable to read the Scheduled
Contracts in the appeals literally. The legislative aim in the instant appeals
was that any payment collected must be in accordance with the terms of the
statutory contract of sale. To give effect to the legislative intent and in light
of the collective status of the HDA 1966 and HDR 1989 as social legislation,
it followed that where the illegal practice of booking fee was afoot, the date
of the contract could not be taken to mean the date printed in the Scheduled
Contracts. Otherwise, the Federal Court would be condoning the Developers’
attempt in the instant case to bypass the statutory protections afforded to the
Purchasers by the legislative scheme put in place. (paras 48 & 49)

(6) The transactions in the instant appeals, looked at holistically, could not be
considered to be ex facie illegal as they were based on statutory contracts. In the
instant appeals, one party to the contracts — the Developers — had committed an
illegal act in securing the contracts. Thus, it was not the contracts per se that were
illegal rather it was their performance which had violated the strict terms of reg
11(2) of the HDR 1989 and the Schedules to the Scheduled Contracts. The fact
that a particular course of conduct might attract penal sanctions was not in
itself a sufficient ground to suggest that an agreement made in contravention
of that very act was void for illegality. It was a trend of the common law that
courts were slow to strike down contracts on grounds of illegality especially if
they were commercial contracts. (para 55 & 59)

(7) Construing the law in a way that a breach of reg 11(2) of the HDR 1989
(which prohibited the collection of booking fees howsoever called or described)
would render the Scheduled Contracts void, would be detrimental to the
innocent home buyers who paid booking fees under the erroneous assumption
that it was necessary to secure their purchases. The scheme of the HDA 1966,
the HDR 1989 and the Scheduled Contracts expressly afforded the purchasers
a statutorily calculated remedy in the LAD. It did not therefore lie in the
mouths of the Developers to demand that the Purchasers be restricted to the
plain words of the law when the Developers themselves by demanding and
collecting booking fees had acted contrary to the express prohibition of reg
11(2). The onus of compliance with the regulatory scheme of the housing
legislation — being social legislation — was on the developers. (paras 62, 70 &
71)

(8) When it concerned social legislation and the stronger side to the transaction
had committed an illegal act, the existence of a penal provision did not
automatically render the contract void. If that were so, then the legislation
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would, if it were taken to destroy the contract or to erase the weaker side’s
right to a remedy, defeat the very protective purpose for which it was enacted.
In such cases, the weaker party to the transaction would not be deemed to be
in pari delicto and should accordingly be entitled to the appropriate remedy. The
stronger party would have that illegality construed against them. The result of
that exercise depended very much on the facts of a particular case. (para 76)

(9) In construing the illegality against the Developers, if it was their attempt
to have secured an early bargain through the illegal collection of booking fees,
then the protective veil casted by the legislature over the Purchasers should
operate in a way so as to bind the Developers to the booking fees. In this way,
the Developers would have to bear the full extent of the LAD payable by them
to the purchasers consistent with the overall intent of the written law in respect
of late delivery of vacant possession. (para 78)

(10) The fact that the Developers had bypassed the statutory prohibition
against the collection of booking fees, and the pro forma agreements (signed
by the Purchasers) being amply clear as to the fundamentals of the agreement,
meant that a bargain was indeed made at the time of the payment of the
booking fee. The legislative intent was that the initial payment of monies, in the
form of a deposit, would be sufficient to constitute an intention to enter into
a contract given that the agreement would have to be signed at the same time.
The foundational principles of contract law also ensured maximal protection
of the Purchasers having regard to the social purpose of the HDA 1966 and its
subsidiary legislation. (paras 85 & 86)

(11) The Federal Court would answer the related leave questions on the
common issue in the instant appeal as follows: where there was a delay in
the delivery of vacant possession by a developer to the purchaser in respect
of Scheduled Contracts under reg 11(1) of the HDR 1989 enacted pursuant
to s 24 of the HDA 1966, the date for calculation of LAD would begin from
the date of payment of deposit/booking fee/initial fee/expression by the
purchaser of his written intention to purchase and not from the date of the
SPA literally. (para 89)

(12) In the PJD Regency Cases, the concurrent decisions of the High Court
and the Court of Appeal were correct. Their decisions ought to be upheld by
the Federal Court. In respect of the specific issue of whether the calculation
of the LAD for the late delivery of the common facilities should run from
the date the Certificate of Completion and Compliance (“CCC”) was issued,
or from the date the Certificate of Practical Completion (“CPC”) was issued,
the court reverting to the principles of interpretation of social legislation, was
required to construe the statutory contract in a manner most favourable to
the Purchasers. The SPAs only referred to one type of certification, namely
the CCC. In the absence of clear legislation or written words to the effect
that the certification of an architect meant anything other than the CCC, the
Federal Court was not prepared to accept the Developer’s submissions that the
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relevant certificate was the CPC. Further, the CCC was a legal requirement
imposed by law and issued upon a developer complying with all regulatory
law. Thus, protection was afforded to Purchasers who would be assured that
the relevant authorities had approved the construction. The same could not
be said about the CPC. The Federal Court would agree with the High Court’s
observations on the distinctions between CCCs and CPCs and how the LAD
period commenced from the issuance of the CCC. The leave question ought
to be answered affirmatively. The certification ought to be in the form of a
CCC. (paras 95, 101, 102, 104 & 105)

(13) In the GJH Avenue cases the High Court Judges held that the date of
commencement of the LAD was from the booking fee. The Court of Appeal
however attempted to distinguish Hoo See Sen and Faber Union as authorities
for the proposition that the calculation of LAD began from the booking fee
date. Its attempt was artificial and it misapplied the test in relation to illegality
within the context of social legislation. To limit the date of calculation to
the date in the contract was to impliedly condone the collection of booking
fees, thereby allowing the Developers to benefit from the booking fees in
contravention of the law and allowing the Developers to also manipulate the
date of the contract for the purpose of the LAD. The Court of Appeal appeared
to have not directed itself to the principles of contract law and the decision of
Daiman Development Sdn Bhd v. Mathew Lui Chin Teck & Another Appeal that it
was bound to follow. The decision of the Court of Appeal ought to be thus set
aside and the orders of the High Court restored. (paras 108, 111, 112 & 113)

(14) In respect of the Sri Damansara cases, the unique issue was whether the
calculation of the LAD on the actual purchase price stipulated in the SPA
instead of the rebated purchase price amounted to unjust enrichment to the
Purchasers. A rebate was essentially an ex post facto discount. It amounts to
refund of monies already paid by the Purchaser. The concept behind LAD
was to compensate a purchaser for the developer’s failure to comply with the
statutorily prescribed timeline. It would defeat the purpose of the protection
guaranteed by the law if a developer was allowed to cut its losses incurred
by the LAD by offsetting it using the purchaser’s own money. Such an act
would amount to nothing more than an act to manipulate the purchase price
for the collateral purpose of having to pay LAD. The LAD prescribed by law
was a statutory remedy afforded to the purchasers. There could therefore be
no question of unjust enrichment upon an innocent party’s right to enforce
his statutory remedy against the party in breach. This was especially so
considering the Developer’s own contravention of the law by collecting an
initial fee from the Purchaser in express contravention of reg 11(2) of the
HDR 1989. Thus, there was no unjust enrichment to the Purchasers. (paras
118, 124, 125 & 126)

(15) The courts would not countenance the bypassing of statutory safeguards
meant to protect the purchasers. When the Developers acted in contravention
of the law, they had to accept the resulting consequences. The courts would not
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condone the commercial practice of accepting booking fees, until and unless
the law said otherwise. The appeals by the Developers were devoid of merit
and ought to be dismissed with costs. There were merits in the Purchasers’
appeals and they ought to be allowed with costs. (paras 130-132)

(Observation 1): The Developers who collected booking fees did so in express
contravention of reg 11(2) of the HDR 1989. Without prejudging the matter,
it was possible for any reasonable person to conclude that the Developers had
committed an offence under reg 13(1) of the HDR 1989. Further, solicitors
or anyone else who had collected the fees as stakeholders or had advised or
encouraged the developers to do so had similarly committed an offence under
reg 13(3). (para 51)

(Observation 2): The House of Lords and the Privy Council constituted
distinct judicial tribunals. The decisions of both judicial institutions were of
equal persuasive weight in Malaysia — post the cut-off date in s 3 of the Civil
Law Act 1950, and notwithstanding the principle established in Khalid Panjang
& Ors v. Public Prosecutor (No 2) on the otherwise binding effect of certain Privy
Council’s decisions in Malaysia. (para 73)
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JUDGMENT
Tengku Maimun Tuan Mat CJ:
Introduction

[1] The phrase ‘social legislation’ attached to the Housing Development
(Control and Licensing) Act 1966 (‘HDA 1966’) and its ensuing subsidiary
legislation, ie the Housing Development (Control and Licensing) Regulations
1989 ('HDR 1989") is not merely a fanciful label. In disputes between home
buyers and housing developers, its significance lies in the approach taken by
the courts to tip the scales of justice in favour of the home buyers given the
disparity in bargaining power between them and the housing developers.

[2] The question then arises: what happens when the developers devise
ingenious schemes to circumvent the law and when they are called out for it,
turn around to say that it is the home buyers who seek to make a windfall under
the guise of ‘protection’? To our minds, this is the crux of these appeals.

Background Facts

[3] There are seven appeals before us comprising three sets of different cases.
All cases stemmed from applications for judicial review filed in the High Court
at Kuala Lumpur and Malacca.

[4] Two appeals (Appeals No 29 and No 30) were filed by PJD Regency
Sdn Bhd, the developer of a project known as ‘You Vista’ in Cheras. The
1st respondent in both appeals is the statutory housing tribunal (‘Housing
Tribunal’) constituted under s 16B of the HDA 1966. The 2nd respondent in
both appeals are the purchasers of certain units in that development project.
We will refer to this set of appeals as ‘PJD Regency Cases’.
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[5] Three appeals (Appeals No 40, 41 and 42) were filed by the purchasers
of a project known as ‘Taman Paya Rumput Perdana Fasa 2’. The common
respondent is the developer of the project, GJH Avenue Sdn Bhd. This set of
appeals will be referred to collectively as ‘GHJ Avenue Cases’.

[6] The remaining two appeals (Appeals No 4 and 31) were filed by the
developer Sri Damansara Sdn Bhd in relation to a project known as ‘Foresta
Damansara’. The respondents in both the appeals are the purchasers. The
appellant is represented by different counsel in both appeals as they stemmed
from two separate judicial review applications. This set of appeals will be
referred to as ‘Sri Damansara Cases’.

[7] For ease of comprehension, throughout this judgment, we will refer to
parties by their general designations namely as ‘the developers’, ‘the purchasers’
and ‘the Housing Tribunal’.

[8] We heard the appeals together as they essentially raised the same point of
law. The common question of law falling for consideration as summed up from
the similarly worded leave questions in all the appeals is as follows:

“Where there is a delay in the delivery of vacant possession by a developer
to the purchaser in respect of Schedule G and/or H type contracts under
reg 11(1) of the Housing Development (Control and Licensing) Regulations
1989 (Regulation 1989) enacted pursuant to s 24 of the Housing Development
(Control and Licensing) Act 1966, whether the date for calculation of
liquidated agreed damages (‘LAD’) begins from:

(a) The date of payment of deposit/booking fee/initial fee/expression by
purchase of his written intention to purchase; or

(b) From the date of the sale and purchase agreement,

having regard to the decisions of the Supreme Court in Hoo See Sen & Anor v.
Public Bank Bhd & Anor [1988] 1 MLRA 46 and Faber Union Sdn Bhd v. Chew
Nyat Shong & Anor [1995] 1 MLRA 623.”.

[9] The above question arose as a result of the difference in interpretation
between the developers and the purchasers as to the meaning of the words “from
the date of this agreement” contained respectively in cl 24(1) of Schedule G of
the HDR 1989 and cl 25 of Schedule H of the HDR 1989 (both are statutory
contracts and shall be referred to collectively as ‘Scheduled Contracts’). Similar
clauses appear in other scheduled contracts such as in Schedule J.

[10] For clarity, we reproduce the material portions of those clauses respectively
as follows:

“Schedule G

24. Time for delivery of vacant possession



PJD Regency Sdn Bhd
v. Tribunal Tuntutan Pembeli Rumah & Anor And

[2021] 1 MLRA Other Appeals

517

(1) Vacant possession of the said Property shall be delivered to the
Purchaser in the manner stipulated in cl 26 within 24 months from
the date of this Agreement.

(4) For the avoidance of doubt, any cause of action to claim liquidated
damages by the Purchaser under this clause shall accrue on the date
the Purchaser takes vacant possession of the said Property.

Schedule H

25. Time for delivery of vacant possession

(1) Vacant possession of the said Parcel shall be delivered to the
Purchaser in the manner stipulated in cl 27 within 36 months from
the date of this Agreement.

(4) For the avoidance of doubt, any cause of action to claim liquidated
damages by the Purchaser under this clause shall accrue on the date
the Purchaser takes vacant possession of the said Parcel.”.

[Emphasis Added]

[11] In the instant appeals, the courts below premised most of their reasoning
by either following or distinguishing the Supreme Court’s decisions in Hoo
See Sen & Anorv. Public Bank Bhd & Anor [1988] 1 MLRA 46; [1988] 2 MLJ 170
(‘Hoo See Sen’) and Faber Union Sdn Bhd v. Chew Nyat Shong & Anor [1995] 1
MLRA 623 (‘Faber Union’). Given that the common question of law turns on
that reasoning, we will proceed to address that issue directly before turning
to the factual matrix of each set of appeals. Certain individual appeals herein
also posed specific leave questions premised on the facts unique to them. We
shall deal with those specific leave questions where necessary.

Our Analysis/Decision
The Decisions Of The Supreme Court In Hoo See Sen And Faber Union

[12] The purchasers submitted that Hoo See Sen and Faber Union are both
authorities for the proposition that the date of calculation of LAD begins from
the date when they paid the booking fee. The developers rejected the purchasers’
reading of those cases and in any event argued that Hoo See Sen, when
understood properly, established no such proposition and that accordingly,
Faber Union having followed it, was decided per incuriam. According to
the developers, the Scheduled Contracts ought to be read literally. If their
submissions are correct, then the LAD period begins quite literally from the
date printed on the Scheduled Contracts even if that date was printed long
after the booking fee was paid.

[13] In light of these submissions, it is appropriate that we first examine those
cases beginning with the seminal decision in Hoo See Sen.
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[14] The material facts in Hoo See Sen were these. The appellants/purchasers had
purchased a house from the 2nd respondent/developer and for that purpose,
obtained financing from the 1st respondent/bank. As security for the loan,
the purchasers assigned the benefits under the sale and purchase agreements
with the developer to the bank. It was an accepted fact that the purchasers
had paid a booking fee for the house on 18 August 1982 but that the sale
and purchase agreement was signed only seven months later on 18 March
1983. The purchasers sued the bank in the High Court seeking an injunction
against the bank to prohibit it from releasing the balance of the purchase
price to the developer on the ground that the developer actually owed the
purchasers a greater sum in LAD. The High Court refused the injunction
and hence the appeal to the Supreme Court.

[15] At both levels, the purchasers asserted that the developer had failed to
deliver vacant possession of the house to the purchasers within the previously
agreed 24-month period. In terms of the calculation of the LAD, the
Supreme Court proceeded on the basis that the calculation began from the
date of the booking fee and not from the date of the agreement. The bank
opposed the injunction for the reason that there was an undertaking between
it and the developer to pay the balance of the purchase price. The Supreme
Court essentially held that the undertaking was immaterial and that given
the calculation, the LAD owed to the purchasers by the developer exceeded
the balance of the purchase price. Accordingly, it followed that the developer
owed the purchasers the difference in the amount. The Supreme Court thus
allowed the appeal and granted the injunction as prayed for.

[16] Without getting into a lengthy exposition of the concept, we find it
necessary to state that ‘zatio decidends’ is a legal term of very elementary status.
Ratio decidendi is different from the decision of the court in that it comprises
the legal reasoning which forms the basis of the decision and it is this legal
reasoning which ultimately finds its place in the doctrine of stare decisis and
binding precedent.

[17] From our reading, the ratio decidendi of Hoo See Sen is that the date of
calculation of the LAD runs from the date the booking fee was paid and
not from the date of signing of the agreement. The purchasers in that case
would not have been entitled to the difference of the two sums (balance of
the purchase price and the LAD) if the calculation of the LAD begun from
the date of the agreement, as the developers in these appeals contended
that it should. The developers’ argument that Hoo See Sen was simply a case
about injunctions was, with respect, an attempt to confuse the decision of the
Supreme Court with the ratio decidendi of the case.

[18] This leaves us with the decision of the Supreme Court in Faber Union.
The facts of the case are quite straightforward. They can be summed up in the
words of Eusoff Chin CJ:
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“When this appeal came before us on 6 January 1995, only one issue was
argued and that is, for the purpose of ascertaining the date of delivery of
the vacant possession in a claim of liquidated damages for late delivery of a
building to be constructed, does time start running from the date of payment
of the booking fee, or the date of the signing of the sale and purchase
agreement, which was executed after the payment of the booking fee.”.

[19] After relying solely on Hoo See Sen, the Supreme Court concluded as
follows:

“Learned counsel for the respondent has sent us the case which is Hoo See
Sen & Anor v. Public Bank Bhd & Anor [1988] 1 MLRA 46. The facts there are
similar to the ones before us....

It was held that for the purpose of ascertaining the date of delivery of vacant
possession, the relevant date when time starts to run is the date on which the
purchaser paid the booking fee, and not the date of the signing of the sale and
purchase agreement.

We find no good reason to disagree with the earlier decision of the Supreme
Court.”.

[20] Given our earlier exposition on Hoo See Sen, it is our view that Faber
Union was correctly decided. As stated earlier, the ratio decidendi of Hoo
See Sen is that the date of calculation of the LAD begins from the date of
payment of the booking fee and not from the date of the Scheduled Contracts.
That is why the Supreme Court allowed the appeal and granted the injunction
in favour of the purchasers to restrain the bank from releasing the funds to
the developer given that the calculation of the LAD far exceeded the balance
of the purchase price. It follows that Faber Union, having been decided in the
same fashion, is good law.

[21] Mr Lambert Rasaratnam, learned counsel for the developers argued that
Faber Union was decided per incuriam for the reason that the Supreme Court
referred to Hoo See Sen erroneously. Learned counsel contended that the
Supreme Court purported to refer to a passage in Hoo See Sen to determine
that the court had formerly held that the date of the contract runs from the
booking fee. He referred us to p 171 of the Malayan Law Journal report to
state that the Supreme Court said no such thing in Hoo See Sen. Instead, he
said that in his research, the only statement which comes close to that is
found in the semble at p 171 of the now defunct Supreme Court Reports.
Thus, according to learned counsel, the reference to p 171 of Hoo See Sen in
Faber Union was not a reference to the decision of the court but to that of the
semble of the Supreme Court Reports.

[22] In our view, and with respect, Mr Lambert’s submission with which other
counsel for the developers adopted, is flawed for the following reasons.

[23] Firstly and as alluded to earlier, the principles of stare decisis are
rudimentary. Faber Union cannot be read in vacuo. It must be read in light
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of its facts. The Supreme Court in Faber Union set out the salient facts
in Hoo See Sen and then concluded that the ratio decidendi of Hoo See Sen
is that the date of calculation of LAD runs from the booking fee. And
having set out the facts and the principle of law applied to them, Faber
Union quite unequivocally decided that when it concerns the calculation
of LAD, the date runs from the date of the payment of the booking fee and
accordingly dismissed the appeal.

[24] Judgments ought to be read and appreciated in context. It follows,
reading the two cases in context, that even if the Supreme Court in Faber
Union referred to the wrong report or the wrong page of Hoo See Sen, this single
error is not a sufficient reason for us to take the drastic leap of declaring that
this court’s predecessor decided the case per incuriam.

[25] Accordingly, upon a wholesome and coherent reading of the two judgments
of the Supreme Court in Hoo See Sen and Faber Union, the point of law at
issue in these appeals remains very much decided. Where a developer fails to
deliver vacant possession according to the time stipulated in the statutory sale
and purchase agreement, the calculation of the LAD begins from the date of
payment of the booking fee and not from the date of that statutory agreement.

[26] In any event, we are of the view that the above point of law is further
clarified and cemented by the nature of the HDA 1966 and HDR 1989 being
social legislation. Thus, leaving aside the quarrel over the correctness of the
two said Supreme Court decisions, we find that subsequent judicial decisions
and legislative changes do not support the developers.

The Concept Of Social Legislation

[27] That the HDA 1966 and its subsidiary legislation are social legislation is
settled beyond dispute (see the decisions of the Federal Court in: Veronica Lee
Ha Ling & Ors v. Maxisegar Sdn Bhd [2009] 2 MLRA 408 and Ang Ming Lee &
Ors v. Menteri Kesejahteraan Bandar, Perumahan Dan Kerajaan Tempatan & Anor
And Other Appeals [2019] 6 MLRA 494).

[28] The long title of a statute is relevant to its interpretation (see s 15 of the
Interpretation Acts 1948 and 1967). The long title of the HDA 1966 provides
in no uncertain terms that it exists, in Peninsular Malaysia, for the protection
of the interest of purchasers and for matters connected therewith.

[29] The social significance of the statute is further borne out by the words of
Suffian LP in SEA Housing Corp Sdn Bhd v. Lee Poh Choo [1982] 1 MLRA 148
(‘SEA Housing’):

“It is common knowledge that in recent years, especially when government
started giving housing loans making it possible for public servants to borrow
money at 4% interest per annum to buy homes, there was an upsurge in
demand for housing, and that to protect home buyers, most of whom are
people of modest means, from rich and powerful developers, Parliament
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found it necessary to regulate the sale of houses and protect buyers by
enacting the Act. That was why r 12 was enacted and in particular paragraphs
(0) and (1) thereof. With respect we do not agree with Mr Chelliah that it was
open to a developer to get round these paragraphs by the inclusion of such a
clause as cl 32 in this agreement.”.

[Emphasis Added]

[30] It appears that even since 1982, housing developers have continued to
devise ingenious, and if we may say so, devious schemes to overcome the
protections afforded to purchasers by the scheme of the HDA 1966. We would
say here that booking fees are one such invention. How is the concept of social
legislation relevant to the weeding out of such practices?

[31] All legislation are social in nature as they are made by a publicly elected
body. That said, not all legislation are ‘social legislation’. A social legislation
is a legal term for a specific set of law passed by the legislature for the purpose
of regulating the relationship between a weaker class of persons and a stronger
class of persons. Given that one side always has the upper hand against the other
due to the inequality of bargaining power, the State is compelled to intervene
to balance the scales of justice by providing certain statutory safeguards for
that weaker class. A clear and analogous example is how this court interpreted
the Industrial Relations Act 1967 in Hoh Kiang Ngan v. Mahkamah Perusahaan
Malaysia & Anor [1995] 1 MELR 1; [1995] 2 MLRA 435 (‘Hoh Kiang Ngan’).

[32] Mr Lambert Rasaratnam, learned counsel for the developers contended
that the Scheduled Contracts must be read literally and in accordance with the
intention of parties and that this is a feature of the principles of contractual
interpretation. Ms Sheena Sinnappah, also counsel for the developers,
submitted that the principles of statutory interpretation should apply and that
we ought to prioritise the literal rule. Essentially, the developers submitted that
it was the intention of the parties or the intention of Parliament that the date of
the agreement should follow the printed date in the first page of the agreement.
When queried about how this could be reconciled with the concept of social
legislation, Mr Lambert Rasaratnam stated that the courts cannot purport to
rewrite the written agreement between the parties.

[33] With the greatest of respect, it is our view that the submission is untenable.
When it comes to interpreting social legislation, the State having statutorily
intervened, the courts must give effect to the intention of Parliament and
not the intention of parties. Otherwise, the attempt by the legislature to level
the playing field by mitigating the inequality of bargaining power would be
rendered nugatory and illusory.

[34] We find considerable support for this assertion in the judgment of this
Court in Hoh Kiang Ngan (supra):

“Now, it is well settled that the Act is a piece of beneficent social legislation
by which Parliament intends the prevention and speedy resolution of disputes
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between employers and their workmen. In accordance with well settled
canons of construction, such legislation must receive a liberal and not a
restricted or rigid interpretation.”.

[Emphasis Added]

[35] This court cited with approval the following dictum of Bhagwati J in
Workmen of Indian Standards Institution v. Management of Indian Standards
Institution [1976] 1 LLJ 36 at p 43, with which we agree and adopt, as follows:

“[I]t is necessary to remember that the Industrial Disputes Act 1947 is a
legislation intended to bring about peace and harmony between management
and labour in an ‘industry’ so that production does not suffer and at the same
time, labour is not exploited and discontented and, therefore, the tests must
be so applied as to give the widest possible connotation to the term ‘industry’.

Whenever a question arises whether a particular concern is an ‘industry’, the
approach must be broad and liberal and not rigid or doctrinaire. We cannot
forget that it is a social welfare legislation we are interpreting and we must
place such an interpretation as would advance the object and purpose of
legislation and give full meaning and effect to it in the achievement to (sic)
its avowed social objective.”.

[Emphasis Added]

[36] From the above, we would summarise the principles on the interpretation
of social legislation as follows:

(1) Statutory interpretation usually begins with the literal rule.
However, and without being too prescriptive, where the provision
under construction is ambiguous, the courts will determine
the meaning of the provision by resorting to other methods
of construction foremost of which is the purposive rule (see
the judgment of this court in All Malayan Estates Staff Union v.
Rajasegaran & Ors [2006] 1 MELR 44; [2006] 2 MLRA 61).

(i1) The literal rule is automatically displaced by the purposive rule
when it concerns the interpretation of the protective language of
social legislation.

(iii) For the avoidance of doubt, it is important to emphasise that even
where a term or provision of a social legislation or a statutory
contract enacted thereunder is literally clear or unambiguous,
the court no less shoulders the obligation to ensure that the said
term or provision is interpreted in a way which ensures maximum
protection of the class in whose favour the social legislation was
enacted.

[37] Having regard to the above principles, we cannot apply the literal rule
to arrive at the simplistic conclusion that the date of calculation of the LAD
runs from the date printed in the Scheduled Contract. Our reluctance to do so
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does not mean that we are ‘rewriting’ the bargain between the parties, instead
we are construing the Scheduled Contract in accordance with the statutory
protections afforded by Parliament. At this juncture, it is perhaps appropriate
that we analyse the legal developments in respect of booking fees to appreciate
the intention of Parliament with respect to such a practice.

Legislative History And Statutory Interpretation

[38] Learned counsel for the purchaser, Mr KI. Wong took us through the
legislative history of the HDR 1989. We agree with his submission and will
now set it out coupled with our own observations.

[39] In the Hansard of the 3rd Reading of the Housing Development (Control
and Licensing) Bill on 25 March 1966, the then Minister of Local Government
and Housing, the Honourable Mr Khaw Kai-Boh, said as follows:

“Mr Speaker, Sir, as you are well aware, there have been repeated instances,
where innocent members of the public have fallen victims of rapacious and
unscrupulous persons, who pose as housing developers and obtain substantial
deposits as booking fees for houses, which they not only do not intend to
build but also are in no position to do so. I also have personally received a
continuous stream of letters from several persons concerned that they have
paid deposits for houses in housing scheme and found to their dismay that
no houses were being built and that they could not recover their deposits. A
good parallel to this are the mushroom insurance companies which, only a
few years ago prior to the introduction of the Insurance Act 1963, swindled
ignorant people of millions of dollars. I would like to quote, with your
permission, Sir, a few cases to illustrate my point.

Case “B”:

In June, 1965, a resident of Kuala Lumpur addressed the Minister for Local
Government and Housing stating that in September, 1964, Company “B”
called for booking deposits for their housing project in Gombak Road. They
collected $2,000 each from about 100 prospective purchasers. In about April,
1965, seven months later, they obtained a second deposit of between $3,000
to $3,500 for the houses. Up till June, 1965 nine months later, no work was
commenced much to the consternation of the purchasers although completion
of the houses was promised by August, 1965. The writer requested the
Ministry to introduce suitable legislation to control housing developers.

I, therefore, consider that legislative measures should be taken to protect the
people from bogus and or unscrupulous housing developers. Hence this Bill.”.

[40] The Bill was passed and it now exists as the HDA 1966. Speaking specifically
in the context of booking fees, deposits or any other labels that may be used,
it is quite clear that this very issue was one of the main reasons why the HDA
1966 was passed. The Honourable Minister's words — “legislative measures
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should be taken to protect the people from bogus and or unscrupulous housing
developers. Hence this Bill” — speak for themselves.

[41] Section 24 of the HDA 1966 empowers the Minister to issue regulations
for the purpose of carrying into effect the provisions of that Act. In particular,
subsections 2(c), 2(e), 2(g) and 2(ia) enable the Minister to prescribe the form
of contracts, regulate and prohibit conditions of the terms of such contracts,
prescribe penalties for the contravention of the regulations and to provide for
exemptions from the operation of the Act, its forms and restrictions, as the case
may be.

[42] At first, the Minister prescribed the Housing Development (Control and
Licensing) Rules 1970 (‘1970 Rules’). Rule 10 of the 1970 Rules permitted
developers to collect booking fees, as follows:

“(1) A purchaser of housing accommodation including the land shall not
be required to pay a booking fee of a sum exceeding 2.5 per centum of the
purchase price of such housing accommodation including the land.

(3) For the purposes of this Rule the term “booking fee” shall include any
payment by whatever name called which payment gives the purchaser an
option or right to purchase the housing accommodation including the land.”.

[43] Although it is expressed in prohibitive terms, it is clear that the Minister at
one point saw it fit to allow developers the right to collect booking fees provided
that the amount of such fees did not exceed a statutory range. Eventually, the
1970 Rules, in particular r 10 thereof, was repealed on account of the then
Government deciding that they needed to enforce stricter regulations against
developers. This is borne out by an oral answer given on 17 November 1981
by the then Minister of Local Government and Housing, the Honourable
Dato' Haji Abdul Jalal bin Haji Abu Bakar as recorded in the Dewan Rakyat
Hansard, at p 6018:

“Kementerian saya sedar atas masalah-masalah yang timbul daripada
kutipan wang tempahan perumahan seperti yang berlaku dalam kes-kes ini
dan cadangan-cadangan sedang ditimbangkan oleh Kementerian saya untuk
memperketatkan lagi undang-undang yang ada sekarang bagi mengurangkan
masalah-masalah yang timbul. Di antara lain, Kementerian saya akan
mempertimbangkan kemungkinan di mana pihak pemaju perumahan
hanya akan dibenarkan mengutip wang deposit 10% dan menandatangani
perjanjian jual-beli apabila mereka menjalankan projek perumahan dan
tidak dibenarkan mengutip wang tempahan.”

[Emphasis Added]

[44] The above extract manifests the then Minister’s unequivocal intention to
completely eradicate the practice of collecting booking fees. What then followed
was the complete repeal of the 1970 Rules and the subsequent enactment of the
Housing Developers (Control and Licensing) Regulations 1982 (‘HDR 1982’).
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A perusal of the HDR 1982 reveals that a provision like r 10 of the 1970 Rules
was deleted with no comparable substitute. Accordingly, the Minister seemed
to have impliedly ruled out the practice of accepting booking fees, as seen from
reg 12 of the HDR 1982:

“(1) Every contract of sale for the sale and purchase of a housing
accommodation together with the subdivisional portion of land appurtenant
thereto shall be in the form prescribed in Schedule E.

(2) No amendment to any such contract of sale shall be made except on the
ground of hardship or necessity and with the prior approval in writing of
the Controller.”.

[45] Any doubt there may have been as regards this practice is now put to rest
with the coming into force of the HDR 1989. Regulation 11 thereof which
appears to have replaced reg 12 of the HDR 1982, provides as follows (prior to
the 2015 amendment):

“(1) Every contract of sale for the sale and purchase of a housing
accommodation together with the subdivisional portion of land appurtenant
thereto shall be in the form prescribed in Schedule G and where the contract of
sale is for the sale and purchase of a housing accommodation in a subdivided
building, it shall be in the form prescribed in Schedule H.

(2) No housing developer shall collect any payment by whatever name
called except as prescribed by the contract of sale.

(3) Where the Controller is satisfied that owing to special circumstances or
hardship or necessity compliance with any of the provisions in the contract of
sale is impracticable or unnecessary, he may, by a certificate in writing, waive
or modify such provisions:

Provided that no such waiver or modification shall be approved if such
application is made after the expiry of the time stipulated for the handing
over of vacant possession under the contract of sale or after the validity of any
extension of time, if any, granted by the Controller.”.

[Emphasis Added]

[46] Regulation 11(2), as emphasised, very clearly stipulates and expressly
provides for an absolute prohibition against the collection of booking fees
howsoever they are called or described. Instead, the Scheduled Contracts now
require that 10 percent of the purchase price be paid upon the signing of the
sale and purchase agreement. Thus, speaking in ideal terms, if the law is strictly
complied with, there is no question as to whether the date of calculation of the
LAD runs from the date of payment of the booking fee or from the formal date
of the agreement. This is because, the 10 percent deposit and the signing of the
sale and purchase agreement would have been done simultaneously. Indeed,
the statutory contracts for sale prescribe a specific payment schedule that must
be complied with.
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[47] The recent amendment to the HDR 1989 vide PU(A) 106-2015, to our
minds, further cements the notion that the legislative framework has been
further tightened to abrogate this practice of booking fees. Regulation 11(2)
was amended to even stricter terms: everyone, not just developers, is prohibited
from collecting booking fees. The new reg 11(2) of the HDR 1989 reads:

“(2) No person including parties acting as stakeholders shall collect any
payment by whatever name called except as prescribed by the contract of
sale.”.

[48] In our view, the intention of Parliament is unequivocal. From the Hansard
in 1966, to the change in the subsidiary legislation up to the amendment to the
HDR 1989 in 2015, the written law in force has made it crystal clear that the
collection of booking fees is to be absolutely prohibited.

[49] Given the clear legislative intent, it follows that we are unable to read the
Scheduled Contracts in these appeals literally. The legislative aim here is that
any payment collected must be in accordance with the terms of the statutory
contract of sale. Accordingly, to give effect to this legislative intent and in light
of the collective status of the HDA 1966 and HDR 1989 as social legislation,
it follows that where this illegal practice of booking fee is afoot, the date of the
contract cannot be taken to mean the date printed in the Scheduled Contracts.
Otherwise, this court would be condoning the developers’ attempt in this case
to bypass the statutory protections afforded to the purchaser by the legislative
scheme put in place.

[50] We will now proceed to examine the legal effect of the booking fee and
why the date of the contract ought to run from the date of its payment and not
from the date printed in the contract. In this regard, our discussion will be on
illegality and the formation of contract.

The Legal Effect Of Booking Fees
Illegality

[51] It is abundantly clear at this stage that the developers who collect
booking fees do so in express contravention of reg 11(2) of the HDR 1989.
Without prejudging the matter, it is possible for any reasonable person to
conclude that the developers have committed an offence under reg 13(1) of
the HDR 1989. Further, solicitors or anyone else who have collected the fees
as stakeholders or who have advised or encouraged the developers to do so
have similarly committed an offence under reg 13(3). For completeness, we set
out these provisions as follows:

“13. (1) Any person who contravenes any of the provisions of these
Regulations shall be guilty of an offence and shall be liable on conviction to
a fine not exceeding fifty thousand ringgit or to a term of imprisonment not
exceeding five years or to both.
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(3) Any person who knowingly and wilfully aids, abets, counsels, procures
or commands the commission of an offence against any provision of these
Regulations shall be liable to be punished with punishment provided for the
offence.”.

[52] During the hearing of these appeals, we posed a question to counsel for
the developers on the effect of the transaction between parties in these cases
vis-a-vis the issue of illegality. Counsel’s rather simple reply was that while
the breach of reg 11(2) might attract penal sanctions, it does not affect the
substantive validity of the Scheduled Contracts in these appeals.

[53] For the sake of the industry in this country and given the rampancy of
this practice of collecting booking fees as openly conceded by counsel for the
developers, this point requires analysis. And, as is apparent from the judgment
of this court in Palm Oil Research And Development Board Malaysia & Anor v.
Premium Vegetable Oils Sdn Bhd [2004] 1 MLRA 137, this court may deal with
any matter which it considers relevant for the purpose of doing complete justice
according to the substantial merits of a particular case.

[54] The law on illegality and contracts is generally provided for in the Contracts
Act 1950. Section 10(1) stipulates that all agreements are contracts if they are,
inter alia, made with lawful consideration. Section 24 in turn provides, among
other grounds, that the consideration or object of an agreement is unlawful
if (a) it is forbidden by law or (b) it is of such a nature that, if permitted, it
would defeat any law. Apart from the Contracts Act 1950, the law on illegality
in contracts is further supplemented by common law (both Malaysian and
English).

[55] Looking at the transactions herein holistically, we do not consider the
agreements to be ex facie illegal as they are based on statutory contracts. There
is no question of the Scheduled Contracts in this case being forbidden by law or
that they are of such a nature that, if permitted, would defeat any law because
they are themselves prescribed by law. What we have here is an instance
whereby one party to the contracts namely the developers, have committed an
illegal act in securing the contracts. Thus, it is not the contracts per se that are
illegal rather it is their performance which has violated the strict terms of reg
11(2) of the HDR 1989 and the Schedules to the Scheduled Contracts.

[56] In dealing with this issue, we glean significant guidance from existing
case law, namely, the decision of the Supreme Court in Coramas Sdn Bhd v.
Rakyat First Merchant Bankers Bhd & Anor [1994] 1 MLRA 14 (‘Coramas’) and
the decision of this court in Lori Malaysia Bhd v. Arab-Malaysian Finance Bhd
[1999] 1 MLRA 274 (‘Lor?’).

[57] Coramas concerned the interpretation of the now repealed Banking and
Financial Institutions Act 1989 (‘BAFIA 1989’). The primary issue in that case
was regarding the sale and purchase of shares in a certain company which
transaction required the prior written approval of both Bank Negara Malaysia
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and the Minister of Finance. It was contended that the agreement was void on
the grounds that those prior written approvals were not obtained. The Supreme
Court referred to s 125 of BAFIA 1989 which stipulated, essentially, that an
agreement shall not be void for contravention of its provisions unless clearly
expressly or impliedly declared by the law to be so.

[58] Leaving aside s 125, the Supreme Court observed that provisions similar
to s 125 are rare and that they generally endorse the principle that a contract
is not void for illegality unless on a proper construction of the statute, it was
the intention of Parliament that such an agreement should be void for that
purpose. The Supreme Court cited with approval the decision of the High
Court of Australia in Yango Pastoral Pty Ltd v. First Chicago Australia Ltd [1978]
21 ALR 585 at p 588, as follows:

“This general principle could have no application to the present case where
the statute provides to the opposite effect, namely, that while it prohibits
and penalises certain agreements or arrangements, it nevertheless reveals an
intention that generally they shall be valid and enforceable; the exception
being where it is otherwise provided in the statute or in pursuance of any
provision therein. Provisions of this sort are rare and so we are reminded of
the following passage in the judgment of Gibbs ACJ in Yango Pastoral Co Pty
Ltd v. First Chicago Australia Ltd:

It is often said that a contract expressly or impliedly prohibited by statute
is void and unenforceable. That statement is true as a general rule, but for
complete accuracy it needs qualification, because it is possible for a statute
in terms to prohibit a contract and yet to provide, expressly or impliedly,
that the contract will be valid and enforceable. However, cases are likely
to be rare in which a statute prohibits a contract but nevertheless reveals
an intention that it shall be valid and enforceable, and in most cases it is
sufficient to say, as has been said in many cases of authority, that the test is
whether the contract is prohibited by the statute. Where a statute imposes
a penalty upon the making or performance of a contract, it is a question
of construction whether the statute intends to prohibit the contract in this
sense, that is, to render it void and unenforceable, or whether it intends
only that the penalty for which it provides shall be inflicted if the contract
is made or performed.”

[59] In other words, the fact that a particular course of conduct may attract
penal sanctions is not in itself a sufficient ground to suggest that an agreement
made in contravention of that very act is void for illegality. As this court
observed in Lori (supra), it is a trend of the common law that courts are slow to
strike down contracts on grounds of illegality especially if they are commercial
contracts. The Supreme Court, in the same page, endorsed the views of Raja
Azlan Shah CIM in Central Securities (Holdings) Bhd v. Haron Bin Mohamed Zaid
[1978] 1 MLRA 307, said:

“We bear in mind the much quoted and common sense warning by Devlin J
in St John Shipping Corp v. Joseph Rank Ltd [1956] 3 All ER 683 at pp 690, 691)
against a too ready assumption of illegality or invalidity of contracts when
dealing with statutes regulating commercial transactions.”.
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[60] The above principles were also accepted and applied by the Court of
Appeal in Tekun Nasional v. Plenitude Drive (M) Sdn Bhd And Other Appeals
[2018] MLRAU 158 (‘ Tekun Nasional’) where it noted as follows:

“[69] Pursuant to s 270 which is a saving provision, the mere fact that the
agreement was entered in contravention of the FSA, is not by itself sufficient
to render the agreement void. There must be some other provisions in the
FSA which has the effect of rendering the agreement void. Except for various
provisions on penalty and sanction for breach, we do not find any other
invalidating provisions in the FSA which has that effect.”.

[61] While the facts in that case revolved around allegations of illegality in
light of s 270 of the Financial Services Act 2013, a savings provision, the Court
of Appeal nonetheless accepted the general statement of law adumbrated in
Commas (supra), that is, the mere breach of a penal provision does not by itself
render an agreement void for illegality unless Parliament clearly intended,
whether expressly or impliedly, that such agreements be rendered void as
such. The judgment of the Court of Appeal is presently under appeal in
Tekun Nasional v. Plenitude Drive (M) Sdn Bhd And Other Appeals [Civil Appeals
No: 02()-90-10-2018(W) and 02(f)-92-10-2018(W)]. However, this court was
not minded to grant leave on the questions of law on illegality and thus, so
much of the decision of the Court of Appeal remains undisturbed.

[62] Given the aforementioned principles on illegality, how should we deal
with the developers’ blatant breach of reg 11(2) of the HDR 1989 in the present
appeals? Could it be the intent of the written law in this case that a breach of
that provision should render the Scheduled Contracts void? Construing the
law in that way would be detrimental to the innocent home buyers who paid
booking fees under the erroneous assumption that it was necessary to secure
their purchase. This is particularly in the context of the rather perplexing
submission of the developers that there must be strict and literal compliance
with the Scheduled Contracts so much so that we must interpret the date of
commencement from the date printed on the said contracts. According to the
developers, the purchasers seek to abuse the booking fee as the commencement
period to acquire a windfall in the LAD under the guise of protection. Yet, at
the same time, the developers have no answer to their own practice of flouting
the law by collecting booking fees in express contravention of reg 11(2) of the
HDR 1989.

[63] In the circumstances, there ought to be a workable formula (using the
phrase loosely) on how courts are to deal with a contractual setting borne out
of statute meant to protect a certain class of persons who have been made to
be complicit in a transaction which contravenes the law as a result of an abuse
by the stronger side. During the course of our research, we found at least one
case, the judgment of the Privy Council in Kiriri Cotton Co Ltd v. Dewani [1960]
1 All ER 177 (‘Kirin Cotton’) to be analogously on point.

[64] The facts and resultant ratio decidendi of the case are as follows. The appeal
concerned a claim by the plaintiff/tenant against the landlord/defendant for
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the recovery of a sum of money that he had paid as premium for the sub-lease
of a flat. Though having paid it, the tenant later claimed that the payment of
the premium was in contravention of the Ugandan Rent Restriction Ordinance
1951. Section 3(2) of that statute absolutely prohibited the collection of such
premiums and provided for a penalty against landlords who did so but it did
not provide an express remedy of restitution to purchasers who had nonetheless
paid it. The High Court of Uganda decided in favour of the tenant and ordered
the return of the premium. The judgment was upheld on appeal to the Court of
Appeal for Eastern Africa. Hence the appeal to the Privy Council.

[65] The only issue before the Privy Council was whether the tenant/plaintiff,
having engaged in an illegal transaction was entitled to recover back the
premium. The Board observed that neither one of the parties thought
that what they were doing was illegal. Lord Denning, who delivered the
unanimous judgment of the Board, endorsed the general principle of law that
where an illegal transaction has been completed and where parties are in pari
delicto, the courts will not entertain a suit for recovery. His Lordship however
added that where the party seeking recovery can show that he is not in pari
delicto, the courts may be minded to order restitution. Thus, the corollary
question was whether the tenant was in pari delicto.

[66] Kiriri Cotton is generally regarded as authority for restitution of money
had and received. Nevertheless, there is one dimension of the case which we
find completely on point with this case as regards Lord Denning’s analysis on
social legislation (though the term was not used) and its effect on whether
the innocent party was in pari delicto. The Privy Council most crucially was
aware that the Rent Restriction Ordinance was passed with the view to
protect tenants. Accordingly, the Board held that there was a greater onus on
landlords to comply with the terms of the Act and that the tenant's willingness
to comply with the demand for premium did not render him in pari delicto. It
is pertinent to reproduce the words of Lord Denning which are relevant to the
present appeals. At p 181, His Lordship said:

“The issue thus becomes - Was the plaintiff in pari delicto with the defendant
company? Counsel for the defendant company said they were both in pari
delicto. The payment was, he said, made voluntarily, under no mistake of
fact, and without any extortion, oppression or imposition, and could not
be recovered back. True, it was paid under a mistake of law, but that was
a mistake common to them both... Their Lordships cannot accept this
argument...

... if as between the two of them the duty of observing the law is placed on
the shoulders of the one rather than the other - it being imposed on him
specially for the protection of the other - then they are not in pari delicto and
the money can be recovered back: see Browning v. Morris ([1778], 2 Cowp at
p 792) by Lord Mansfield. Likewise, if the responsibility for the mistake lies
more on the one than the other - because he has misled the other when he
ought to know better - then again they are not in pari delicto and the money
can be recovered back.”.
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[67] The most important observation by Lord Denning is on the nature of the
legislation having been passed to protect tenants:

“In applying these principles to the present case, the most important thing
to observe is that the Rent Restriction Ordinance was intended to protect
tenants from being exploited by landlords in days of housing shortage. One
of the obvious ways in which a landlord can exploit the housing shortage
is by demanding from the tenant “key-money”. Section 3(2) of the Rent
Restriction Ordinance was enacted so as to protect tenants from exploitation
of that kind. This is apparent from the fact that the penalty is imposed only on
the landlord or his agent and not on the tenant. It is imposed on the “person
who asks for, solicits or receives any sum of money”, but not on the person
who submits to the demand and pays the money. It may be that the tenant
who pays money is an accomplice or an aider and abettor... but he can hardly
be said to be in pari delicto with the landlord. The duty of observing the law
is firmly placed by the ordinance on the shoulders of the landlord for the
protection of the tenant; and if the law is broken, the landlord must take the
primary responsibility. Whether it be a rich tenant who pays a premium as a
bribe in order to “jump the queue”, or a poor tenant who is at his wit’s end to
find accommodation, neither is so much to blame as the landlord who is using
his property rights so as to exploit those in need of a roof over their heads.”.

[68] We fully agree with and endorse the above passage. The legislature in that
case acknowledged that tenants are a weaker class as against landlords. The
purpose of the legislation was thus to protect tenants from abuse. A tenant who
is thus forced by the landlord to pay a premium so that he may secure a roof
over his head cannot be assumed to be, in law, in pari delicto given his protected
status.

[69] The same principle extends to the present appeals. In Kiriri Cotton,
the courts provided a remedy in restitution beyond what the statute clearly
expressed (apart from spelling out penal sanctions against landlords). In other
words, the existence of a penalty did not prevent the tenant/plaintiff from
obtaining his remedy.

[70] The present case is made even stronger for the purchasers by the fact that
the scheme of the HDA 1966, the HDR 1989 and the Scheduled Contracts
expressly affords the purchasers a statutorily calculated remedy in the LAD.

[71] It does not therefore lie in the mouths of the developers to demand that
the purchasers be restricted to the plain words of the law when the developers
themselves, by demanding and collecting booking fees, have acted contrary to
the express prohibition of reg 11(2). We wholly echo the sentiment in Kiriri
Cotton that the onus of compliance with the regulatory scheme of the housing
legislation, being social legislation, is on the developers.

[72] To close on this sub-issue, we are aware that the House of Lords in
Kleinwort Benson Ltd v. Lincoln City Council & Other Appeals [1998] 4 All
ER 513 at p 560 appeared to have departed from the reasoning of the
Privy Council in Kiriri Cotton in respect of monies paid under a ‘mistake of



PJD Regency Sdn Bhd
v. Tribunal Tuntutan Pembeli Rumah & Anor And

532 Other Appeals

[2021] 1 MLRA

law’. From our reading of the case, the House of Lords was not particularly
required to deal with the specific issue of payment of money predicated on
an illegal transaction and the resulting effect that it might have had on the
innocent parties' claim to the money so had and received. Regardless, insofar
as the principle of restitution is concerned as regards the concept of monies
had and received, Their Lordships were not convinced that there were any
exceptions to merit the application of the mistake of law principle. Indeed,
Their Lordships were not dealing with a case of illegality in contract and
how a statutorily protected class of persons will not be deemed in pari delicto
even if they were party to the transaction.

[73] Be that as it may, the House of Lords and Privy Council constitute distinct
judicial tribunals and the decisions of both judicial institutions are of equal
persuasive weight in Malaysia - post the cut-off date in s 3 of the Civil Law
Act 1950 (and notwithstanding the principle established in Khalid Panjang &
Ors v. Public Prosecutor (No 2) [1964] 1 MLRA 711 on the otherwise binding
effect of certain Privy Council decisions in Malaysia). Here we prefer and
adopt the approach of Lord Denning in Kiriri Cotton as His Lordship’s view
and the principle the Board expounded apply squarely to the larger context of
these appeals.

[74] Kiriri Cotton had been followed and applied in at least one judgment of
the High Court of Singapore in Tan Chor Thing v. Tokyo Investment Pte Ltd &
Anor [1991] 2 MLRH 505. The facts, as simplified were these. There was a
dispute between the plaintiff and the two defendants as to who between them
is entitled to the 290,000 shares. There was proof that the plaintiff owned them
but the defendants claimed equitable ownership on account of a transaction
between them and the plaintiff’s brother. The shares were in the possession
of the authorities who were investigating the defendants for trading in futures
in contravention of the Singapore Futures Trading Act (Cap 116, 1985). The
defendants had pleaded guilty to the offence but nonetheless maintained their
claim to the shares.

[75] At first instance, the assistant registrar held that the plaintiff was entitled
to the shares. The defendants, dissatisfied, appealed to the High Court. The
plaintiff argued that whatever pledge that may have been made between his
brother and the defendants which purported to given them equitable ownership
was illegal. The defendants maintained that the transaction, having been done
in Hong Kong was legal. The question was whether the plaintiff was entitled
to the recovery of the shares in light of the illegality. The High Court found
that the transaction was illegal. Among other grounds, Chan Sek Keong J
(later Chief Justice) held that the Singapore Futures Trading Act was passed
to protect the public and that accordingly, the plaintiff, not having been in pari
delicto was entitled to recover them. His Lordship arrived at the decision by
relying on Kiriri Cotton. For completeness, Chan Sek Keong J said at p 91:

“Secondly, one of the objects of the Act is to protect that class of the public
who trade in futures. As there was no allegation that the plaintiff was in pari
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delicto, he was also entitled to recover the shares on this ground: Kiriri Cotton
Co Ltd v. Dewani [1960] AC 192; [1960] 1 Al ER 177.”.

[76] Thus, it can be said that the general principle of law flowing from this
discussion is as follows. When it concerns social legislation and the stronger
side to the transaction has committed an illegal act, the existence of a penal
provision does not automatically render the contract void. If that were so,
then the legislation would, if it were taken to destroy the contract or to erase
the weaker side’s right to a remedy, be to defeat the very protective purpose
for which it was enacted. Accordingly, in such cases, the weaker party to the
transaction will not be deemed to be in pari delicto and shall accordingly be
entitled to the appropriate remedy. The natural result of this is that the stronger
party will have that illegality construed against them. The result of that exercise
depends very much on the facts of a particular case.

[77] In these appeals, the prime idea behind the legislative framework is that
the developers should be confined to a set timeline. Booking fees are prohibited
yet the developers have continued to brazenly flout the law by calling it
standard practice. At the same time, they very boldly demand that the statute
be construed in their favour by strictly limiting the commencement period to
the dates printed in those contracts.

[78] In construing the illegality against the developers, if it is their attempt
to have secured an early bargain through the illegal collection of booking
fees, then the protective veil cast by the legislature over the purchasers should
operate in a way so as to bind the developers to the booking fees. In this way,
the developers will have to bear the full extent of the LAD payable by them to
the purchasers consistent with the overall intent of the written law in respect of
late delivery of vacant possession.

Formation Of Contract

[79] The next point advanced by the purchasers is that a valid contract came
into being when they paid the booking fee to the developers. Counsel for the
purchaser Mr KI. Wong in particular submitted that the purchasers had to
sign certain pro forma documents upon their payment of the booking fees.
The developers rejected this argument on the basis that reg 11(2) ought to be
construed literally to mean that a contract is only a contract once the Scheduled
Contracts are formally signed.

[80] The purchasers referred us to several authorities to support their submission
that a booking fee is sufficient to show the existence of a contract. Suffice that
we refer to only two of them namely, the judgment of the Privy Council in
Daiman Development Sdn Bhd v. Mathew Lui Chin Teck & Another Appeal [1980] 1
MLRA 272 (‘Daiman’); and that of the High Court in Lim Eh Fah & Ors v. Seri
Maju Padu [2002] 1 MLRH 549 (‘Lim Eh Fah’).

[81] In Daiman, the respondent/purchaser had paid a booking fee and signed
a booking pro forma to purchase a house. All the material terms namely the
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price and the subject matter of the sale such as the lot and the description
of the property had been agreed upon. Eventually, the appellant/developer
informed the purchaser that the purchase price was increased on account of a
change in the layout plan and an increase of material and construction costs.
The purchaser did not agree to this and sought specific performance of the
pro forma document. The issue was rather straightforward, ie whether the
purchasers, having signed a pro forma and having paid a booking fee to the
developer can be said to have entered into a valid sale and purchase agreement
or whether the transaction nonetheless remained subject to contract.

[82] The developer in Daiman took the same position as did the developers
in the instant appeals which did not find favour with the Privy Council. Sir
Garfield Barwick noted as follows at p 61:

“To treat the pro forma as a source of legal obligation and at the same time
to deny the contractual force of the express agreement to purchase and its
concomitant agreement to sell, treating its terms as doing no more than giving
the respondent the right of refusal, leaving with the appellant the option
whether or not to offer the property for sale at all, does more than violence
to the language of the pro forma. If the appellant did not wish to become
bound to the respondent from the outset, a document radically different
from the pro forma would be necessary. Having regard to the terms of the
rules it might indeed be difficult, if not impossible, to devise a document
which provided for payment of a booking fee and at the same time left the
developer with an option to offer or not offer the property for purchase to
the person who had paid the booking fee. The definition of a “booking fee”
in the rules cannot in this respect be overlooked.”.

[Emphasis Added]

[83] On a proper construction of the pro forma document and grounded on trite
principles of contract law, the Privy Council was satisfied that a valid contract
was already formed. The subsequent signing of a sale and purchase agreement
was found to be merely a formality. The Privy Council thus considered the
appellant/developer bound by the pro forma and ordered specific performance
of it.

[84] We are mindful that Daiman was decided at a time when the 1970 Rules
were in force. Rule 12 of the 1970 Rules was quite different in that it stipulated
a list of minimum terms which a sale and purchase agreement must include.
Further, as elaborated earlier in this judgment, the then 1970 Rules permitted
the collection of booking fees. That in our view does not alter the principles of
the formation of a valid contract in any way.

[85] Had the developers in the present appeals complied strictly with the terms
of the Scheduled Contracts as statutorily prescribed, then the payment of the
initial 10 percent deposit and the signing of the statutory sale and purchase
agreement would have been done simultaneously. The fact that they have
nonetheless bypassed the statutory prohibition against the collection of booking
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fees, and the pro forma agreements being amply clear as to the fundamentals
of the agreement, means that a bargain was indeed made at the time of the
payment of the booking fee. In our judgment, the legislative intent was that the
initial payment of monies, in the form of a deposit, is sufficient to constitute
an intention to enter into a contract given that the agreement would have to be
signed at the same time.

[86] The other reason that attracts the application of these foundational
principles of contract law is to ensure maximal protection of the purchasers
having regard to the social purpose of the HDA 1966 and its subsidiary
legislation. At the risk of repetition, if the 10 percent deposit is paid at the same
time of the signing of the agreement, there would be no issue of there being
separate dates for calculating the LAD. Having bound themselves to a bargain
by collecting the booking fee and procuring a signed pro forma and top of it
being responsible for drafting the final formal agreement, the developers have
thereby put the purchasers in a disadvantageous position. The problem this
poses is that the developers may abuse the opportunity to put whichever date
they wish with a view to extend the date to deliver vacant possession. We can
see, for example, that this was the case in Hoo See Sen (supra) where the formal
agreement was only signed seven months after the booking fee was paid.

[87] In Lim Eh Fah (supra), the issue was simply whether the LAD period should
begin to run from the date of payment of the deposit or from the signing of
the agreement. The fact that what was paid in that case was a ‘deposit’ makes
no difference to the present case as the effect of a booking fee is to operate as
part of the deposit. After referring to Hoo See Sen (supra) and Faber Union (supra),
Suriyadi J (as he then was) observed, as follows:

“One must bear in mind that the date of 17 July 1992 ie, the deposit payment
date, was the date when the contract was struck, and the very date the
respondent assumed responsibility to fulfil its part of the bargain. If the
date of the signing of the S&P agreement were to be taken as the relevant
date, when time started to run for the delivery of the vacant possession, the
respondent could willy-nilly pick any dates it favoured to execute the S&P
agreement, which would certainly prejudice the interest of the purchaser.”.

[88] After referring to reg 11 of the HDR 1989, at the same page, His Lordship
then observed that:

“In relation to this case, the above provision explicitly means that the
respondent was permitted to accept deposits so long as it was provided for
under the S&P agreement. A reading of the receipt, found at p 39 of the
Record of Appeal, highlighted that the payment was a ‘deposit on apartment
No 6, Floor 2, Kampong Cina, Kota Bharu, Kelantan.” What is the purpose
of a deposit if not to indicate offer and acceptance, each with its respective
responsibilities that must be fulfilled in accordance with the provisions
of the S&P agreement. The main obligation of the appellant was to pay in
full the purchase price of the impugned property (cl 4), failing which interest
may be imposed on any late payments. At the other end of the agreement,
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it was the duty of the respondent to build, deliver and to hand over vacant
possession within the agreed period to the appellant, failing which liquidated
damages at the rate of 10% per annum of the costs of the property must be
paid to the appellant..

[Emphasis Added]

[89] We agree fully with the views expressed above and as such we answer all
related leave questions on the common issue to the effect as follows:

Where there is a delay in the delivery of vacant possession by a
developer to the purchaser in respect of Scheduled Contracts under
reg 11(1) of the Housing Development (Control and Licensing)
Regulations 1989 (Regulation 1989) enacted pursuant to s 24 of the
Housing Development (Control and Licensing) Act 1966, the date for
calculation of liquidated agreed damages (‘LAD’) begins from the
date of payment of deposit/booking fee/initial fee/expression by the
purchaser of his written intention to purchase and not from the date
of the sale and purchase agreement literally.

[90] Having addressed the primary issue of law we now propose to deal with
each of the set of appeals.

The PJD Regency Cases

[91] The PJD Regency Cases concern two different judicial review applications
filed in the Kuala Lumpur High Court by the developer respectively against
purchasers Wong Kien Choong and Ng Chee Kuan. Another respondent,
common to both judicial review applications, is the Housing Tribunal. The
application against Wong Kien Choon was heard before Azizah binti Nawawi J
(as she then was) while the other against Ng Chee Kuan was before Kamaludin
bin Said J (now JCA).

[92] The facts in both cases are undisputed, hence it is not necessary for
us to delve into the minutiae. Suffice to say, that in both cases, the Housing
Tribunal awarded the purchaser LAD in respect of late delivery of both vacant
possession and completion of common facilities. We shall deal with the vacant
possession point first.

[93] Clause 25 of the sale and purchase agreements which is modelled after
the relevant Scheduled Contracts requires that vacant possession be delivered
within 42 months from the date of the sale and purchase agreement. We
note that in 2015, the HDR 1989 was amended to abridge the time to just 36
months. In essence, the purchasers signed a pro forma sale and paid booking
or commitment fees to purchase their respective properties. They signed their
sale and purchase agreements at a later date.

[94] The developer delivered vacant possession to the purchasers who eventually
filed a claim for LAD for late delivery. The Housing Tribunal calculated the
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sum of the LAD from when the booking fee was paid and not from when the
sale and purchase agreements were signed.

[95] In its two applications for judicial review, the developer contended that the
LAD ought to have been calculated from the later date and not the booking
fee date. The learned High Court Judges in both cases, on the authority of
Hoo See Sen and Faber Union held that the Housing Tribunal was correct to
calculate the LAD from the booking fee. The Court of Appeal affirmed the
High Court’s decision. Given our exposition of the law earlier, the concurrent
decisions of the High Court and the Court of Appeal are correct and we are
therefore minded to uphold the decisions.

[96] With that we are only left with the leave question unique to this set of
appeals. It reads as follows:

“For the purpose of ascertaining the date of completion of common facilities
under a statutory agreement prescribed in Schedules H and J of the Housing
Development (Control and Licensing) Regulations 1989 made pursuant to
the Housing Development (Control and Licensing) Act 1966, whether the
relevant date is when the prescribed architect certifies they were completed.”

[97] In this regard, we find it necessary to set out cls 26 and 27 of the sale and
purchase agreements, as follows:

(1) The Vendor shall let the Purchaser into possession of the said Parcel upon
the following:

(a) the issuance of a certificate of completion and compliance certifying that
the said Building has been duly constructed and completed in conformity
with the approved plans and the requirements of the Street, Drainage and
Building Act 1974 and any by-law made thereunder;

(2) The delivery of vacant possession by the Vendor shall be supported by a
certificate of completion and compliance certifying that the said Building
is safe and fit for occupation and includes handing over the keys of the
Parcel to the Purchaser.

27. Completion of common facilities

(1) The common facilities serving the said housing development shall be
completed by the Vendor within 42 calendar months from the date of this
agreement. The Vendor’s architect shall certify the date of completion of
the common facilities.”.

[Emphasis Added]

[98] The purchaser contended that the calculation of LAD in respect of the
common facilities should run from the date the certificate of completion and
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compliance (‘CCC’) was issued. The developers contended that it should be
calculated from the date the certificate of practical completion (‘CPC’) was
issued. The Housing Tribunal decided in favour of the purchaser.

[99] The developer’s argument was essentially that cls 26 and 27(1) of the
sale and purchase agreements are distinct in nature. Clause 27(1) only relates
to vacant possession. There is no requirement in that Clause for a CCC. It
was submitted that cl 26 merely requires a CCC to ensure that the building
is safe for the delivery of vacant possession and nothing more. It was further
submitted that the newly inserted cl 29 post the 2015 amendment to Schedule
H does not expressly refer to the CCC and hence, it is sufficient to conclude
that the sale and purchase agreements were not intended to refer to the CCC in
terms of the time to complete the common facilities. For ease of reference, we
reproduce the recently inserted cl 29 of Schedule H as follows:

“Completion of common facilities

29. (1) The common facilities serving the said housing development, which
shall form part of the common property, shall be completed by the Developer
within 36 months from the date of this Agreement. The developer’s architect
shall certify the date of completion of the common facilities and a copy of
the certification shall be provided to the Purchaser.

(2) If the Developer fails to complete the common facilities in time, the
Developer shall pay immediately to the Purchaser liquidated damages to be
calculated from day to day at the rate of ten per centum (10%) per annum of
the last twenty per centum (20%) of the purchase price.

(3) For the avoidance of doubt, any cause of action to claim liquidated
damages by the Purchaser under this clause shall accrue on the date the
Developer completes the common facilities together with the architect’s
certification.”.

[Emphasis Added]

[100] It is true that cl 27(1) of the sale and purchase agreements makes no
reference to the CCC though it requires an architect’s certification. The
clause and the provisions of Schedule H do however require that developers
obtain the CCC. Further, cl 29 of the post-2015 amendment to Schedule H
also reflects that an architect’s certification is required. The only bone of
contention here is whether such certification should be in the form of a CCC
or a CPC.

[101] Reverting to the principles of interpretation of social legislation, the
court is required to construe the statutory contract in a manner most favourable
to the purchasers. It is clear that the sale and purchase agreements only refer to
one type of certification namely, the CCC. Further, if we were to apply logical
reasoning, a developer is only entitled, pursuant to cl 27(1)(a) of the sale and
purchase agreement, to deliver vacant possession to the purchasers upon the
issuance of the CCC. We cannot fathom why the drafters of the legislation
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would have intended to apply one standard in respect of vacant possession and
another standard in respect of the completion of common facilities. Thus, in the
absence of clear legislation or written words to the effect that the certification
of an architect means anything other than the CCC, we are not prepared to
accept the submissions of the developer.

[102] Additionally, the CCC is a legal requirement imposed by law which
in turn is only issued upon the developer complying with all regulatory law
such as the Street, Drainage and Building Act 1974. This in our view, affords
protection to purchasers who would be assured that the relevant authorities
have approved the construction. The same cannot be said in respect of the
CPC or any other such document not amounting to a CCC. The CPC, in any
case arises under the building or construction contract and not the Scheduled
Contracts.

[103] For completeness, we reproduce the observations of Azizah Nawawi J
held in the Court below in respect of this issue, as follows:

“[40] Added to that, the certifications are for different purposes. The
Certificate of Practical Completion was issued by the Developer’s architect
to the Developer’s main contractor to show proof that work undertaken
by the main contractor in the building contract entered between the main
contractor and the Developer, has been completed to the satisfaction of
the Developer’s architect. On the other hand, the CCC was issued to
certify that the Property, together with the common facilities, has been
constructed and completed in conformity with the approved plans and
requirements of the Street, Drainage and Building Act 1974 and its by-law.

[41] Therefore, the certification under cl 27 of the SPA can only refer to the
CCC. This is because the completion of the common facilities must be in
tandem with the completion of the Property itself, as the purposes of the
common facilities are for the use and comforts of the purchasers.”.

[104] For the reasons aforementioned, we agree with Her Ladyship’s
observations on the distinction between CCCs and CPCs and how the LAD
period commences from the issuance of the CCC. The Court of Appeal, upon
citing numerous authorities for the proposition that the Scheduled Contracts,
the HDA 1966 and the HDR 1989 ought to be construed in favour of the
purchasers, also agreed with the High Court.

[105] Before parting with this issue, we find it necessary to state the following.
The law and the sale and purchase agreements very clearly require a prescribed
architect’s certification. The leave question to that extent is superfluous and
redundant because it asks the obvious. We answer the leave question in the
affirmative with the additional observation that such certification shall be in
the form of a CCC.

[106] In the circumstances, we find the judgments of the High Court in the
PJD Regency Cases to be correct and accordingly, the Court of Appeal did not
err in affirming them. We dismiss the PJD Regency Appeals with costs.
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The GJH Avenue Cases

[107] The GJH Avenue Cases stemmed from two judicial review applications
which were heard separately before Siti Khadijah Hassan Badjenid J and
Vazeer Alam Mydin Meera J (now JCA).

[108] Without going too much into the facts, the sole issue upon which leave
was granted in these appeals is whether the purchasers are entitled to LAD as
calculated from the date of the booking fee. The Housing Tribunal awarded
the purchasers LAD from the date they paid the booking fee. Following Hoo
See Sen and Faber Union, the learned High Court Judges held that the date
of commencement of the LAD is from the booking fee. The decision of the
Housing Tribunal High Court was thus upheld. Aggrieved, the developer
appealed to the Court of Appeal which only heard one of the appeals as all
parties agreed that the decision in that appeal would bind all other appeals.

[109] The most crucial portions of the judgment of the Court of Appeal are
reproduced as follows:

“[28] Thus, the Tribunal, in our view, is to apply the law as clearly stipulated
in schedule G, particularly in cl 22 pursuant to s 24 HDA 1966 and reg
11(1) HDR 1989. The amendment to the law was made and the creation
of the Tribunal was to simplify the claims of home buyers. Hence, it is
not for the Tribunal, in this case the Ist respondent, to sieve through
the authorities to justify its finding of the meaning of the “date of this
agreement”, but to apply the law; in this case cl 22; which is so clearly
worded, to decide on the claim [33] With due respect to the Learned High
Court Judge, we found that he erred when His Lordship failed to see the
error of law committed by the 1st respondent. We had no issue with the
doctrine of stare decisis but the two Supreme Court decisions of Hoo
See Sen (supra), and Chew Yet Shong (supra), as well as the two Court of
Appeal cases of Foong Seong Equipment (supra) and Nippon Express (M) Sdn
Bhd (supra), which were relied heavily by the Learned High Court Judge
could easily be distinguished. We perused the two latter cases and found
that the sale and purchase agreements involved therein were not Form G
type of agreements

[35] In the appeal before us, the contract of sale is the SPA. We combed
through the SPA and could not find any clause which allowed the collection
of deposit. Even the 10% of purchase price, according to its Third Schedule,
can only be collected upon the signing of the SPA; and not before. Learned
Counsel for the 2nd and 3rd respondents in her written submissions had
submitted that the appellant, by collecting deposit, had breached the law and
thus precluded from defending the 2nd and 3rd respondents’ claim for LAD
to be calculated from the date of deposit paid.

[36] With due respect, we were of the contrary view. It was our considered
view that the fact that the law prohibits the collection of deposit when it is not
provided for by the SPA clearly indicates that “the date of this agreement”
as provided for in the SPA is the actual date of the SPA was entered into.
The Form G contract is a statutory contract, prescribed by law. The law as
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prescribed does not allow the parties to a contract in Form G to contract out
of the scheduled form.”.

[110] With respect, and in light of the principles we have adumbrated above,
we are unable to agree with the Court of Appeal generally and for the specific
reasons that follow.

[111] Firstly, the Housing Tribunal is established by law. ‘Law’ under art 160
of the Federal Constitution includes ‘common law’ insofar as it is in operation
in the Federation or any part thereof. As numerous judgments have pointed
out, common law includes Malaysian common law. It is on this basis that
the doctrine of stare decisis exists in Malaysia. Having acknowledged that Hoo
See Sen and Faber Union are authorities for the proposition that calculation of
LAD begins from the booking fee date, the Court of Appeal was bound to
follow the decision in those cases. In our view, the Court of Appeal’s attempt
to distinguish those cases is, as is the attempt by the developers in these appeals,
artificial.

[112] In any event, we have held that quite apart from those cases, the date
nonetheless begins from the payment of the booking fee on account of the
principles of statutory interpretation on social legislation. The Court of
Appeal, with respect, appears to have misapplied the test in relation to illegality
within the context of social legislation. It is our view that to limit the date of
calculation to the date in the contract is to impliedly condone the collection
of such fees. In other words, the result of such a construction by the Court of
Appeal would mean that the developers are allowed to benefit from the booking
fees collected in contravention of the law while at the same time being allowed
to manipulate the date of the contract for purposes of the LAD. Additionally,
the Court of Appeal appears to not have directed itself to the principles of
contract law and the decision of Daiman which it was bound to follow.

[113] As such, we are minded to allow the purchaser’ appeals in the GJH
Avenue Cases with costs. The decision of the Court of Appeal is hereby set
aside and the orders of the High Court are restored.

Sri Damansara Cases

[114] The Sri Damansara Cases arose from three separate judicial review
applications filed in the Kuala Lumpur High Court.

[115] The first appeal (Appeal No 4) arose from two consolidated judicial
review applications filed by the developer against the decision of the Housing
Tribunal. The application was heard before Nordin bin Hassan J (now JCA)
who dismissed it. The developer appealed to the Court of Appeal. The Court
of Appeal agreed with the High Court and dismissed the appeal. Before us,
learned counsel Mr Dhiren Rene Norendra acts for the developer.

[116] In his written submission, Mr Norendra summarised six leave questions
into what he called ‘the 3 actual questions’. The first two of those summarised
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questions ask whether the calculation of LAD commences from the booking
fee or from the date of the sale and purchase agreement and as such, whether
Faber Union (supra) was correctly decided. The third question is whether the
purchasers were unjustly enriched by the award of the Housing Tribunal.

[117] The facts are briefly that the Housing Tribunal awarded the purchasers
LAD as calculated from the date of the deposit prior to a formal sale and
purchase agreement. The High Court followed Hoo See Sen and Faber Union
and upheld the Housing Tribunal’s award. The Court of Appeal affirmed. In
addition to following the two Supreme Court’s decisions, the Court of Appeal
also considered itself bound by and followed the Privy Council’s decision in
Daiman (supra) on the principles of formation of contract. We have elaborated
our views on this issue in extenso above and we accordingly agree with and
affirm them.

[118] The only issue that remains is unjust enrichment. The developer had
provided a 10 percent rebate on the purchase price of the property to the
purchasers. As such, the developer contended that the LAD should have
been calculated on the rebated purchase price and not on the actual purchase
price stipulated in the sale and purchase agreement as that would otherwise
tantamount to unjust enrichment.

[119] The learned High Court Judge cited with approval the following passage
in Choot Ewe Hin & Anor v. Saujana Triangle Sdn Bhd And Another Case [2017]
MLRHU 199, where Abdul Majid Tun Abdul Hamzah JC (as he then was)
held, as follows:

“[36] Returning to the four clauses pertaining to the LAD found in the SPA
I agree with the views expressed by the learned author and hold that the
doctrine of unjust enrichment has no application to the present case. The
Defendant cannot turn around and say that since discount was given the LAD
ought to be calculated based on the discounted purchase price. After all the
terms of the SPA are statutorily provided for.”.

[120] As we understand it, the High Court essentially held that the sale and
purchase agreement having been derived from a statutory contract was not
subject to amendment by the parties and that accordingly the developer was
bound by the terms of the statutory contract of sale that the LAD shall be
calculated from the purchase price.

[121] The Court of Appeal dealt with the issue quite simply as follows, per
Harmindar Singh Dhaliwal JCA (as he then was):

“[24] In this context, the provisions of the contract of sale admit to no
ambiguity as liquidated damages are to be calculated from the agreed
purchase price. There was no mention of any rebate in the sale and purchase
agreement. It must be borne in mind that the contract of sale was prescribed
and regulated by statute and the parties could not import additional clauses
into it and especially to remove the protection of home buyers.
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[25] For the above reasons, we did not think there was any justification for the
plea of unjust enrichment. There was, therefore, no error on the part of the
Tribunal in the calculation of the liquidated damages.”.

[122] We agree with the views of the High Court and the Court of Appeal. It is
trite principle of law that where a statute prescribes a form under the umbrella
of social protection, such provisions may be contracted out of provided that
the terms of the agreement are favourable to the purchasers (see SEA Housing

(supra)).

[123] The express provision of rebates, in our view, is favourable to the
purchasers which the developer could have inserted into the sale and purchase
agreement. There is an express finding by the Court of Appeal that there were
no such terms. Now, even if such terms were included into the contract, for the
following reason, we doubt that it would have altered the conclusion on the
calculation of the LAD.

[124] A rebate is essentially an ex post facto discount. It amounts to refund of
monies already paid by the purchaser. The conceptbehind LAD is to compensate
a purchaser for the developer’s failure to comply with the statutorily prescribed
timeline. It would defeat the purpose of the protection guaranteed by the law
if a developer is allowed to cut his losses incurred by the LAD by offsetting it
using the purchaser’s own money. In our view, such an act amounts to nothing
more than an act to manipulate the purchase price for the collateral purpose of
having to pay LAD.

[125] The LAD prescribed by law is a statutory remedy afforded to the
purchasers. There can therefore be no question of unjust enrichment upon
an innocent party’s right to enforce his statutory remedy against the party in
breach. This is especially so considering the developer’s own contravention of
the law by collecting an initial fee from the purchaser in express contravention
of reg 11(2) of the HDR 1989.

[126] We therefore answer the question of whether the award of the Housing
Tribunal results in the purchasers being unjustly enriched in the negative.
We find no appealable error and we agree with the concurrent decisions of
the High Court and the Court of Appeal to uphold the award of the Housing
Tribunal. Appeal No 4 is accordingly dismissed with costs and the orders of
the courts below are affirmed.

[127] In respect of the other appeal (Appeal No 31), it arose from the judicial
review application filed by the same developer Sri Damansara against the
decision of the Housing Tribunal. The outcome was the same. The judicial
review was before Azizah Nawawi J (now JCA) who also dismissed it. The
developer lodged an appeal to the Court of Appeal. In this case, the developer
is represented by learned counsel Mr Andrew Davis.

[128] This case also concerns the calculation of LAD. The High Court
upheld the decision of Housing Tribunal to award LAD from the date of
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the booking fee upon relying on Hoo See Sen and Faber Union. The Court
of Appeal affirmed and further, correctly applied the principles of statutory
interpretation in relation to social legislation apart from following the said
Supreme Court’s decisions.

[129] In our judgment, the courts below took into account all the correct
principles of law in declining to disturb the award of the Housing Tribunal.
We find no reason to intervene and we therefore dismiss Appeal No 31 with
costs. The orders of the High Court and the Court of Appeal are affirmed.

Conclusion

[130] The courts will not countenance the bypassing of statutory safeguards
meant to protect the purchasers. To that extent, where the developers act in
contravention of the law, they have to accept the resulting consequences.

[131] While the developers might think that it is a standard commercial
practice to accept booking fees, the development of the law clearly suggests to
the contrary. The courts will not condone such a practice until and unless the
law says otherwise.

[132] In summary, we find that the appeals by the developers are devoid of
merit and we accordingly dismissed the appeals with costs. We find merits in
the purchasers’ appeals and the appeals are therefore allowed with costs.




NOS Non
0\,‘\33 D/:’/

®

2
»

The Legal

Review

The Definitive Altevnative

snwaga®

The Legal Review Sdn. Bhd. (961275-P)
B-5-8 Plaza Mont’ Kiara,
No. 2 Jalan Mont’ Kiara, Mont’ Kiara,
50480 Kuala Lumpur, Malaysia
Phone:+603 2775 7700 Fax: +603 4108 3337

www.malaysianlawreview.com



5 W.my

The Digital Library

Introducing eLaw
Experience the difference todmy

eLaw.my is Malaysia's largest database of court judgments and legislation, that can be cross-searched and mined by a
feature - rich and user-friendly search engine —clearly the most efficient search tool for busy legal professionals like you.

A Snapshot of Highlights

elaw Library represent overall total

result, click on any of the tabs to
filter result for selected library.

Latest News shows
the latest cases and
legislation.

(1495) @) (24 (U]

Cases Legislation Articles Forms ? Practice Notes

Read more

Browse and navigate other options

elawLibrary v

elaw Librry
T cases

B 1545 results found. Latest Law

ZULKIFLEE JUSOH Iwn. ETIQA TAKAFUL
Court of Appeal Put... BERHAD & SATU LAGI

Arifin Zakaria CJ, Richard Malanjum CJSS, Abdull Hamid Embong, Suriyadi Halim Omar, Ahmad Maarop FCJJ

©M @D B

0, pp v. azilah hadri & anor criminal law : penal code - section 302 read with s 34 - murder - common intention- appeal against acquittal Mahkamah Tinggi Malaya Kota Bharu
islation 54-06-

e and discharge of respondents - crcumstantial evidence - whether establishing culpabiliy of respondents beyond [BOS-154062013B-- | | [2016] 1 MELR 1

Arices Cites: 22 Cases 13 Legislation Case History ~ Cited by [ [2016]1 MLRA 126
i . ° o egislation

Practice Notes

Reguletory Guidelines

POST OFFICE SAVINGS BANK ACT 1948 REVI
ACT113
26 Oktober 2015

NAGARAJAN MUNISAMY LWN. PENDAKWA RAYA v

]
Aziah Ali, Ahmadi Asnawi, Abdul Rahman Sebli HHMR a
membunuh orang (murder) jika perbuatan tersebut terjumiah dalam salah satu daripada kerangka-kerangka (limb) seperti i Mahkamah Rayuan Put..
“envisaged" dalam s 300 () atau (b) atau () atau (d) atau mana-mana kombinasi daripadanya. seksyen 302 pula adalah hukuman X sos320
bagi kesalahan me. )
© 101611 MLRA245

Cites: 5Cases 5Legislation  PDRA)

HOOI CHUK
Thomson CJ, Hill J, Smith J

Advanced search WONG V. LIM SAW CHOO (F)

8 September2015
or Citation search e

CourtOf Appeal Pu..
[505-149-06-2014]
[2016]1 MLRA 386

some degree to conviction for murder and to hanging. itis possible to think of a great variety of ....f the ordinary rule thatin a
criminal prosecution the onus lies upon the prosecution to prove every...... fine or forfeiture except on conviction for an offence. in
other words, it can be said at this sta...

6Cases 4 Legislation Case History Citedgly 1 o8

e > @

v ST — O

Citatio vanced Search v Clation Search v

Court of Appeal Putrajaya: [2013] 5 MLRA 212
High Court Malaya Shah Alam :(202) 1 MLRH 546

.
Allow users to see case’s history

© Rasgeet O cuamie

Waaraevessy
]
oan

e

ot

- v Search Within eLaw Library Q| @ | LatestNews

Search within case
judgment by entering
any keyword or phrase.
.

SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS

[2016] 3 MLRH 145

#(lick to gain access to
the provided document
tools

Share}  PDF Searchwithincase @4

cfnary

High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz |C
Judictal Review No: 25-8-03-2015] <) RS
28 March 2016 ‘

Civil Procedure : Judicial review -

Act 1959 - Valldiy of

Switch  view  beteewn

case :
Judgement/Headnote H

¢ and (b) an order of cartiorari andor declaration to quash the decision of the respondents for an order to place the applicant under restrited residence with police
supervision pursuant fom of Cr spoc 4 i o o

naking which | and void. [) y Font
i i icants (i i » t Balai Polis Bercham; (iii) the unauthorised appointment of

the Inquiry Oficer; (i) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B 0f POCA in respect of it establishment; (v) the non-compliance of s
10(4) of POCA based the its decision; and i o i writ "

Inguiry Oficer

Held (dismissing the applcation with costs):

[0} i i si by the Board.

remand order, (paras 20, 21.6:25)

rder). The production of the log book was

Dictonary
LD sl

i Al Tenges

et oot

S sLag

Q Easie
0 Smar
0 Faste

Find (

Walis Peguar

The rela
precede
distingui

Legisl:

£ section  preamb

[0 3.Trial of offenc

() 4.5aving of pow
Nothing inthis
ANNOTATION
Refer to Public
"Section 4of the

expressly presen
the process of ar

Refer also to Hus

Referalso to PP

"113] Inreliance
be ordinarilyfet

You cal
State L
amendn

Main le
Cross-re

*Clarific
of The |
The prir

Please




Latest News shows
the latest cases and
legislation.

o5

Latest Law

 JUSOH Iwn. ETIQA TAKAFUL
SATU LAGI
Tinggi Malaya Kota Bharu

LR 1

E SAVINGS BANK ACT 1948 REVI

earch within case
idgment by entering
ny keyword or phrase.

lick to gain access to
he provided document
ools

Our Features

The Dlgltal Llhrary

Search Engine

9 Cases " Legilation ™ Arices ™ Forms *_ PactceNotes "

Judgments Library

SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS

[2016] 3 MLRH 145
Rudgment Cites: Cases Lo gislation “*cffnary  Shared 2
e x
oo s @00 T oo
Hayatul Akmal Abdul Aziz|
judical Beview No:25-8.03-2 - -
e et ERIE RN

- [r——
] i Voo —_ v
m
=
A () en.rdor o o' the espondend] i
Q mw
- e Inquey Ol () the s f o rvenion of Cron s (e Brt) o comply E"‘*‘m"iﬁ"‘"" "
o kil ,._.5""‘.-" .‘.‘.‘

oo dioms o0 B « Bl kg e ppcntion et b 3‘!:’_.... m_..’ -u.—a;
) o i
© o mae

""".i.,““u‘\'"'.“;.n..d""ﬂu“

0 Easier
0 Smarter

0 Faster Results.

eLaw has more than 80,000 judgments from Federal/
Supreme Court, Court of Appeal, High Court, Industrial
Court and Syariah Court, dating back to the 1900s.

Find Overruled Cases Multi-Journal Case Citator

‘ Clation MR v
Year: a2 v
 are N .
Q o
= N
falaysia -1 June 1977 [PU.(B) 327/77] 8 s Page Cration Page v
veen 4] o sz
o =3 =3
= & am
= 0N (PRACTICE AND ETIQUETTE)RULES 1978 P
Ethic & Professionl Responiily Q van

Search Within eLaw Cases / Citation EXMLRA 2000 11 v K} 0]

@y

Advanced Search ¥ Citation Search v

The relationships between referred cases can be viewed via
precedent map diagram or a list — e.g. Followed, referred,
distinguished or overruled.

gislation Lik

You can extract judgments based on the citations of the
various local legal journals.*

Dictionary,/Translator

Search within case

Case Referred
Case Referred

{5 Section Preamble Amendments  Tene  Diffnary Main Act

(] 3.Trial of offences under Penal Code and other laws.

() 4.5aving of powers of High Court.

jurisdiction of the High Court

ANNOTATION
Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608

jurisdiction of the High Court! In my view t

*Section 4 of ‘nothing in this codeshell
g toother underthe code or to preve

iction ofthe High Court
he process of any Court o therwise tosecureth needsof ustce”

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v Ii Abong & Ors [2008] 3 MLRH 260:

*[13]In reliance of the above, judge of His Maj that power and jurisdi
be ordinarilyfettered by the doctrine of Judicial recedent. (See Re: Hj Khalid Abdullzh; Ex-Parte Danaharta Urus Sdn Bhd (2007) 3 MLRH 313; (2008) 2}

arrest a wrong. On the facts of the case, | ought to ha

4] Incrux, nowisdom to
d " I

ol Dicionary _ SatutoryInterpretations _ Traslator

criminal breach of trust

FoEoEErESEEaRnE@=E

"

You can cross-reference & print updated Federal and
State Legislation including municipal by-laws and view
amendments in a timeline format.

Main legislation are also annotated with explanations,
cross-references, and cases.

elaw has tools such as a law dictionary and a
English - Malay translator to assist your research.

*Clarification: Please note that eLaw’s multi-journal case citator will retrieve the corresponding judgment for you, in the version and format
of The Legal Review’s publications, with an affixed MLR* citation. No other publisher’s version of the judgment will be retrieved & exhibited.
The printed judgment in pdf from The Legal Review may then be submitted in Court, should you so require.

Please note that The Legal Review Sdn Bhd (is the content provider) and has no other business association with any other publisher.

Start searching today!

www.elaw.my




MLRA | MLR, A | MLRE] MILREI | MLRI

Malaysian @
Law Review
MLRA
The Malaysian Law Review
(Appellate Courts) — a comprehen-
sive collection of cases from the
Court of Appeal and the Federal
Court.

— 48 issues, 6 volumes annually

Malaysian @

Employment
Law Review.

MELR

The Malaysian Employment Law
Review — the latest Employment
Law cases from the Industrial Court,
High Court, Court of Appeal and
Federal Court.

— 24 issues, 3 volumes annually

SSLR

Sabah Sarawak Law Review
—selected decisions from the
courts of Sabah and Sarawak

— 12 issues, 2 volumes annually

> 80,000 Cases

Search Overruled Cases

Federal & State Legislation

riah Cases, Municipal Laws

201¢ 201¢

MLRE 1L ) MELE  MELF

i)
Malaysian
Law Review

MLRH

The Malaysian Law Review
(High Court) — a comprehensive
collection of cases from the High Court.

| — 48 issues, 6 volumes annually

TCLR

The Commonwealth Law Review

— selected decisions from the apex
courts of the Commonwealth including
Australia, India, Singapore, United
Kingdom and the Privy Council.

— 6 issues, 1 volume annually

| Published by The Legal Review
Publishing Pte Ltd, Singapore

The Cor realth
TSm0

eLaw.my is Malaysia's largest database of
court judgments and legislation, that can be
cross searched and mined by a feature-rich
and user-friendly search engine — clearly
the most efficient search tool for busy legal
professionals like you.

Call 03 2775 7700, email marketing@malaysianlawreview.com
or subscribe online at www.malaysianlawreview.com



