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Constitutional Law: Courts — Appeals — Appeal against order of  Judicial 
Commissioner in dismissing striking out application for criminal charges proffered 
against appellant — Whether said order a final decision — Whether order appealable 

Criminal Procedure: Prosecution — Conduct of  — Appellant contended conduct 
of  prosecution warranted striking of  charges proffered against her — Whether issues 
raised by appellant premature — Whether appellant proved breach of  fair hearing by 
prosecution

This was an appeal by the appellant against the order of  the Judicial 
Commissioner (‘JC’) in dismissing the application by the appellant wherein 
she applied, inter alia, that the charges preferred against her under s 409 of  
the Penal Code; s 4(1)(a) of  the Anti-Money Laundering, Anti-Terrorism 
Financing and Proceeds of  Unlawful Activities Act 2001 (‘AMLATFA’) 
read together with s 87(1) AMLATFA; and the order of  seizure under s 50(1) 
AMLATFA be set aside and/or quashed and struck out. In opposing this 
appeal, the prosecution raised a preliminary objection, in that the order by the 
JC in dismissing the application of  the appellant was not a final decision and 
that it was not appealable.

Held (dismissing the appellant’s appeal; and allowing the prosecution’s 
preliminary objection):

(1) The instant appeal was an incompetent one by reason of  s 50 of  the Courts 
of  Judicature Act 1964 (‘CJA’) read with the definition of  the word “decision” 
in s 3 CJA. In this instance, it was not denied that when the appellant’s 
application was made, the prosecution had not closed its case. The prosecution 
had not completed calling its witnesses to prove a prima facie case against the 
appellant for the charges filed. Therefore, it appeared that the decision by the 
JC was at the stage of  “in the course of  a trial or hearing” as stated under the 
first limb of  s 3 CJA. (paras 28-30)

(2) As the prosecution was in the midst of  proving a prima facie case, when the 
decision in dismissing the application was made, the rights of  the appellant 
in relation to the charge had not been finally disposed of  at this stage. Hence, 
it was not a final decision in relation to the charge in question and was not 
appealable. (para 31)
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(3) With regard to the issues raised by the appellant in relation to incomplete or 
biased investigation by the investigating officer, the delay in preferring charges 
against the appellant, the alleged suppression of  facts by the prosecution and 
mala fide prosecution by the police and the Attorney General, to date there 
had been no determination on the charges preferred against the appellant. 
The prosecution was still at its infant stage of  proving a prima facie case. Thus, 
for the appellant to allege that there had been incomplete investigation by the 
investigating officer which warranted the charges against her to be struck out 
was premature. (para 33)

(4) On the allegation of  selective prosecution, if  that was true, it would be shown 
in the course of  the trial through the evidence. For the court to decide now to 
struck out the charges and order an acquittal and discharge was prejudging the 
case before all the evidence were tendered. (para 34)

(5) On the delay in prosecution of  the charges against the appellant, that by 
itself  was not a ground to strike out the charges. There was no standard time 
frame for charges to be preferred against an accused person. It all depends on 
the nature of  the case and the charges to be preferred. In preferring charges 
under s 409 Penal Code and AMLATFA, often the charges relied substantially 
on documentary evidence which required time to collate to prove the charges. 
Hence, the prosecution was entitled to apply for a dismissal not amounting 
to acquittal (‘DNAA’) of  charges against an accused person and there was 
nothing unlawful for the prosecution to prefer another set of  charges against 
the appellant. (para 35)

(6) The appellant failed to show that the act of  the prosecution in preferring 
another set of  charges after the DNAA of  the earlier charges against the 
appellant constituted a breach of  the right to a fair hearing. The hearing had 
just started and had not been completed even at the prima facie stage and the 
charges against the appellant had not been determined. The appellant would 
still be accorded the right to cross-examine the prosecution’s witnesses at the 
prima facie stage and if  defence was called, had her defence heard. Hence, the 
submission by the appellant that there was already finality on the deprivation 
of  her rights to a fair hearing was clearly without merits. (paras 36 & 38)

(7) On the contention that the seizure order against the appellant had to 
have effect due to the breach of  AMLATFA provisions, art 13 of  the Federal 
Constitution and the right of  livelihood, the aforesaid issues raised by the 
appellant were all preliminary issues which did not dispose of  the rights of  the 
appellant in relation to the charge. (paras 44-45)
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JUDGMENT

Zabariah Mohd Yusof JCA:

[1] The appeal before us is by the appellant against the decision of  the 
learned Judicial Commissioner (JC) dated 30 August 2018, in dismissing the 
application by the appellant vide her Notice of  Motion (NOM) dated 16 March 
2018 wherein she applied, inter alia, that:

(a)	 the charges preferred against her under s 409 of  the Penal Code 
in Criminal Case No: AA-62K-(37-38)10-2017 be set aside and/
or quashed and struck out and for further orders that the appellant 
be acquitted and discharged from all the charges thereof;
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(b)	 the charges preferred against her under s 4(1)(a) of  the Anti-Money 
Laundering, Anti-Terrorism Financing and Proceeds of  Unlawful 
Activities Act 2001 (AMLATFA) read together with sub-section 
87(1) AMLATFA in Criminal Cases No: AA-62K-(39-45)-10-2017 
& AA-62K-(114-122)-12-2017 be set aside and/or quashed and 
struck out and for further orders that the appellant be acquitted 
and discharged from all the charges thereof; and

(c)	 the order of  seizure under s 50(1) AMLATFA dated 24 July 2014 
be struck out.

[2] At the commencement of  the hearing of  the appeal, the respondent raised 
a preliminary objection, in that the order by the learned JC in dismissing 
the NOM dated 30 August 2018 was not a final decision and that it is not 
appealable.

[3] After considering the oral and the written submission of  parties, unanimously 
we found that the appeal herein is an incompetent appeal as the decision of  the 
learned JC was not appealable and hence allowed the preliminary objection. 
Accordingly, we dismissed the appeal. Herein below are our grounds for 
deciding so.

A. Submission By The Respondent On The Preliminary Objection:

[4] The respondent submitted that the Order by the learned JC was not a final 
decision which finally disposed of  the rights of  the appellant. The Order which 
dismissed the NOM by the appellant is not appealable as it is not a “decision” 
as envisaged under s 3 of  the Courts of  Judicature Act 1964 (CJA).

[5] In this case, the appellant filed a NOM at a stage after the charges under 
s 409 Penal Code and s 4(1)(a) of  the AMLATFA read together with s 81 of  the 
same filed on 15 July 2015 and 18 July 2016 were discharged not amounting 
to an acquittal (DNAA) where the complainant was cross examined by the 
defence counsel. Subsequently the appellant was recharged under s 409 Penal 
Code on 6 October 2017 and that the charges were read to the appellant on 8 
December 2017.

[6] At the stage when the appellant filed the NOM, the Prosecution has yet to 
complete calling its witnesses in proving a prima facie case against the appellant 
for the charges filed on 6 October 2017 and 8 December 2017.

[7] On 30 August 2018, after hearing submission of  parties, the learned JC 
dismissed the NOM. Aggrieved, the appellant appealed to this court against 
that Order by the learned JC.

[8] It is the respondent’s stand that this Order by the learned JC is not an 
appealable order as it is a procedural order. In support of  this contention, 
the respondent referred to the case of  Dato’ Seri Anwar Ibrahim v. PP [1999] 
1 MLRA 1 which was affirmed by the Federal Court (FC) in Ahmad Zubair 
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Hj Murshid v. PP [2014] 6 MLRA 269 where the FC held that appeals against 
technical ruling are incompetent and hence are unappealable.

[9] Prior to Ahmad Zubair Hj Murshid (supra), a similar ruling was also made in 
the case of  Karpal Singh Ram Singh v. PP [2012] 4 MLRA 511 where the Federal 
Court echoed the same principle as in Dato’ Seri Anwar Ibrahim (supra) and 
opined that a dissatisfied party is never deprived either of  his right to appeal 
after the conclusion of  a trial, in the event he feels aggrieved with the ruling 
made in the course of  the trial, as that supposed error could be raised in the 
appeal proper.

[10] The respondent further submitted that this court should be slow in 
interfering in the conduct of  the hearing and an order for the continued hearing 
of  the case ought to be made. It is pertinent to take note of  the reminder made 
by Lord Dilhorne in Director of  Public Prosecutions v. Humphrys [1976] 2 AER 
497, to judges to be wary of  encroaching into the prerogative of  the prosecutors 
in the institution, and conduct of  prosecutions of  cases and striking out of  
charges or discontinuance of  prosecutions in criminal cases should only be 
exercised in the most limited or exceptional of  circumstances. His Lordship’s 
comments can be found at p 511:

“A Judge must keep out of  the arena. He should not have or appear to have 
any responsibility from the institution of  a prosecution. The function of  the 
prosecutors and of  the judges must not be blurred. If  a judge has power to 
decline to hear a case he does not think it should be brought, then it soon 
may be thought that the case he allows to proceed are cases brought with his 
consent or approval.

If  there is any power....to stop a prosecution on indictment in limine it should 
only be exercised in the most exceptional circumstances.”

This stand was reiterated by Lord Salmon who agreed with Viscount Dilhorne 
where he said:

“I respectfully agree with my noble and learned friend, Viscount Dilhorne, 
that a Judge has not and should not appear to have any responsibility for 
the institution of  prosecution; nor has he any power to refuse to allow a 
prosecution to proceed merely because he considers that as a matter of  policy 
it ought not to have been brought. It is only if  the prosecution amount to an 
abuse of  process of  the court and is oppressive and vexatious that the judge 
had power to intervene.”

[11] Hence, it is the submission of  the respondent that the preliminary objection 
by the respondent ought to be allowed and that the appeal ought also to be 
dismissed as it is an incompetent appeal.

B. Submission By The Appellant In Respect Of The Preliminary Objection

[12] The thrust of  the argument of  the appellant in opposing the preliminary 
objection is premised on art 5 of  the Federal Constitution, where it was 
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submitted that the three constituent rights submerged in this Article referred 
in this appeal are “the right to a fair trial includes fair investigation”, “the 
right to a fair hearing within a reasonable time” and “the right to property and 
livelihood”.

B.1. The Right To A Fair Investigation

[13] On the right to a fair investigation, the appellant submitted that the right 
to a fair trial had been infringed when the investigating officer conducted an 
incomplete, one sided, biased, selective and mala fide investigation into only 
the complainant’s report and ignoring the police report of  the appellant which 
made very serious allegations of  crime against the complainant. There had not 
been a fair investigation by the investigating officer as the appellant’s version 
and the police report were not investigated at all. The respondent referred us to 
the case of  Babubhai v. State of  Gujarat & Ors [2010] 12 SCC 254.

[14] The appellant alleged that the prosecution of  the appellant for three times 
without a fair and proper investigation is mala fide, oppressive and an abuse 
of  court’s process. The appellant referred to Babubhai (supra) where vitiated 
investigation resulting in tainted and malicious prosecution is liable to be 
quashed by the courts where non-interference by the courts would ultimately 
result in a failure of  justice.

[15] The injustice caused to the appellant herein goes beyond the injustice 
of  breach in fair investigation in Babubhai (supra). The strong evidence of  
reduced number of  charges amounts to unfair and improper investigation, 
inferred malice. It was submitted by the appellant that the issue of  the right to 
a fair trial and complete investigation in which it comes within the protection 
under art 5(1) of  the Federal Constitution, has been finally disposed of  by the 
learned JC.

B.2. Right To A Speedy Trial

[16] The appellant asserted that the DPP admitted and confirmed that there 
was delay in the hearing of  the proceedings in the Sessions Court. The second 
prosecution was brought one year after the 1st prosecution which caused the 
hearing dates fixed in 2016 to be vacated. There was no reason given by the 
prosecution. The trial commenced in 2017 after two years’ delay from the 
1st prosecution and three years after the complainant filed his police report. 
The prosecution applied for DNAA after two witnesses were called and it 
was at the stage where the complainant, as the second prosecution witness, 
gave a damning and self-incriminating evidence during the two days of  cross-
examination.

[17] After the order of  DNAA, the appellant was recharged for far lesser 
charges which were four Criminal Breach of  Trust (CBT) charges from the 
original 9 and 4 AMLA charges from the original 5 out of  24 AMLA charges.
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[18] Clearly, the prosecution caused the delay in having the hearing heard 
within a reasonable time. This infringes on the right to a fair hearing within 
a reasonable time, which entitled the appellant to an unconditional release 
and that the charges preferred against the appellant would fall (refer to Public 
Prosecutor v. Choo Chuan Wang [1987] 2 MLRH 68 and Lee Kwan Woh v. PP 
[2009] 2 MLRA 286). The appellant submitted that the right of  the appellant 
to a speedy trial was being violated by the prosecution/respondent which is 
a contravention of  art 5(1) of  the Federal Constitution. The judgment of  the 
learned JC at para 32 has considered such a right and at para 35 decided that 
there was no such violation. Hence, the appellant submitted that the decision 
of  the learned JC in this respect is a final decision, as the Sessions Court Judge 
was bound by the decision of  the learned JC and the appellant can no longer 
ventilate these grievances and issues at the trial in the Sessions Court.

B.3. Abuse Of Process

[19] The appellant also alleged that the second police report of  the complainant 
which relates to charges in the first prosecution and the third prosecution was 
concealed and suppressed by the prosecution from the appellant and the High 
Court.

[20] The prosecution had committed deliberate suppression of  facts and 
presentation of  falsehood in regard to the second police report in the affidavit-
in-reply at the High Court below which is the most serious kind of  abuse of  
process intended to deceive the court.

B.4. Deprivation Of Property And The Right To Livelihood

B.4.1. Section 52A AMLATFA

[21] The learned JC decided that s 52A is not applicable, which the appellant 
submitted as a decision which constituted a finality in its effect. This is in relation 
to the appellant’s right to property under art 13 of  the Federal Constitution. 
Section 52A provides that:

“52A. A seizure order made under this Act shall cease to have effect after the 
expiration of  twelve months from the date of  the seizure order, or where there 
is a prior freezing order, twelve months from the date of  the freezing order, if  
the person against whom the order was made has not been charged with an 
offence under this Act.”

Pursuant to the decision by the learned JC on s 52A, it could no longer be 
argued before the Sessions Court. Hence it is a final decision as to the rights of  
the appellant on her properties.

B.4.2. Section 56(3) Read Together With Section 93 Of AMLATFA

[22] Section 56(3) of  AMLATFA reads:
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“56(1) Subject to s 61, where in respect of  any property seized under this Act 
there is no prosecution or conviction for an offence under s 4(1) or a terrorism 
financing offence, the Prosecutor may, before the expiration of  twelve months 
from the date of  the seizure, or where there is a freezing order, twelve months 
from the date of  the freezing, apply to a Judge of  the High Court for an order 
of  forfeiture of  that property if  he is satisfied that such property is:

(a)	 the subject-matter or evidence relating to the commission of  such 
offence;

(b)	 terrorist property;

(c)	 the proceeds of  an unlawful activity; or

(d)	 the instrumentalities of  an offence ...”

...

56 (3) Any property that has been seized and in respect of  which no application 
is made under subsection (1) shall, at the expiration of  twelve months from 
the date of  its seizure, be released to the person from whom it was seized ...”

Section 93 of  AMLATFA provides that:

“No prosecution for an offence under this Act shall be instituted except by or 
with the written consent of  the Public Prosecutor.”

There is no written consent under s 93 AMLATFA for the 1st prosecution. Thus, 
the appellant submitted that it is an illegality. The AMLATFA proceedings in 
the first prosecution is null and void. Therefore the properties of  the appellant 
ought to have been released pursuant to s 56(3) on 24 July 2015.

[23] If  s 52A AMLATFA applies, the properties of  the appellant ought to have 
been released on 30 April 2015 and 15 May 2015, respectively.

[24] The learned JC had decided that the absence of  a written consent under 
s 93 AMLATFA is curable under s 422 CPC. The appellant submitted that this 
decision by the learned JC is a final decision where the right to property of  
the appellant had been disposed of  and could no longer be argued before the 
Sessions Court.

[25] Counsel for the appellant referred us to the case of  Maria Chin Abdullah 
v. PP (Criminal Appeal No: W-09-216-06-2016) whereby it was submitted that 
the Court of  Appeal allowed the appeal of  the accused person when it set 
aside the refusal of  the High Court to strike out the charge. However what was 
referred to us is a newspaper report of  the “The Star” online which we cannot 
accept as authority in support of  the contention of  the appellant. There is no 
written judgment of  the said case. In any event that case relates to a charge 
premised on a provision that was declared unconstitutional by the Court of  
Appeal, which is not at all applicable to our present case. In our present case, 
the charge at the Sessions Court is very much a live issue.
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Our Findings

[26] The submissions by the appellant hinged on the alleged breach of  art 
5 of  the Federal Constitution by the respondent. Article 5 of  the Federal 
Constitution provides that:

“5(1) No person shall be deprived of  his life or personal liberty save in 
accordance with law.”

In this respect the appellant submitted that art 5(1) of  the Federal Constitution 
constitutes the three basic rights, namely:

(i)	 the right to a fair hearing based on a complete investigation into 
the charges preferred against the appellant by the investigating 
officer;

(ii)	 the right to a speedy prosecution without any delay in prosecution 
of  the trial of  the appellant; and

(iii)	the right to property and livelihood.

[27] What we are concerned here is whether the learned JC’s order dated 30 
August 2018 was a final order that finally disposes of  the rights of  the appellant. 
The preliminary objection by the respondent is premised on the fact that the 
appeal before us is not an appealable order.

[28] We agreed with the submission of  the respondent that the appeal herein 
is an incompetent one by reason of  s 50 of  the CJA read with the definition 
section of  the word “decision” in s 3 of  the same. Section 50 of  the CJA states:

“Jurisdiction to hear and determine criminal appeals

50(1) Subject to any rules regulating the proceedings of  the Court of  Appeal 
in respect of  criminal appeals, the Court of  Appeal shall have jurisdiction to 
hear and determine any appeal against any decision made by the High Court-

(a)	 in the exercise of  its original jurisdiction; and

(b)	 in the exercise of  its appellate or reversionary jurisdiction in respect of  
any criminal matter decided by the Sessions Court.”

Section 3 of  the CJA defined the word “decision” as:

“’decision’ means judgment, sentence or order, but does not include any 
ruling made in the course of  a trial or hearing of  any cause or matter which 
does not dispose of  the rights of  the parties.”

[29] The definition of  the word decision in s 3 of  the CJA consists of  two 
limbs, ie:

(i)	 the decision is made during the course of  a trial or hearing of  any 
cause or matter; and



[2020] 1 MLRA 675
Tan Hoo Eng

v. PP

(ii)	 the decision does not dispose of  the rights of  the parties.

Both these limbs must be applied with equal force and given equal importance 
(refer to Datuk Seri Tiong King Sing v. Datuk Seri Ong Tee Keat & Anor [2014] 
MLRAU 313; Syarikat Tingan Lumber Sdn Bhd v. Takang Timber Sdn Bhd [2003] 
1 MLRA 90).

[30] In the appeal before us, it is not denied that when the application in the 
NOM was made, the prosecution has not closed its case. The prosecution has 
not been completed calling its witnesses to prove a prima facie case against 
the appellant for the charges filed on 6 October 2017 and 8 December 2017. 
Therefore it appears that the decision by the learned JC was at the stage of  “in 
the course of  a trial or hearing” as stated under the first limb of  s 3 of  the CJA.

[31] As for the second limb of  s 3 of  the CJA, the prosecution was in the midst 
of  proving a prima facie case, when the decision in dismissing the NOM was 
made. At this stage the rights of  the appellant in relation to the charge had not 
been finally disposed of. It is not a final decision in relation to the charge in 
question and hence is not appealable. In support of  this proposition, we refer 
to Dato’ Seri Anwar Ibrahim (supra) which held that:

“In other words, what has been excluded from the meaning of  the word 
“decision” is the type of  judgments and orders which is termed “interlocutory” 
by Halsbury’s Laws of  England (4th Edn) para 506 at p 240, which reads:

Interlocutory judgments and orders. An order which does not deal with 
the final rights of  the parties, but either (1) is made before judgment, 
and give no final decision on the matters in dispute, but is merely on a 
matter of  procedure, or (2) is made after judgment and merely directs how 
declarations of  right already given in the final judgment are to be worked 
out, is termed “interlocutory”.”

[Emphasis Ours]

The Federal Court in Ahmad Zubair Hj Murshid v. PP (supra) held that:

“[38] From the above explanation given by this court in the case of  Dato’ Seri 
Anwar Ibrahim v. PP (supra) it is obvious that parliament is not oblivious to 
appeals which tend to stall proceedings and delay speedy disposal of  cases. 
The new defination of  the word decision in the amended s 3 of  the CJA 
which we have laid emphasis to in the preceding paragraph does not include 
a judgment, order or ruling which does not finally dispose of  the rights of  the 
parties on the matters in dispute. With the amended s 3 of  the CJA, appeals 
filed based on technical rulings which are interlocutory in nature are now 
things of  the past. Such appeals are incompetent to be laid before the appellate 
court as it is clearly precluded by law.”

[32] The issues raised by the appellant are in relation to incomplete or biased 
investigation by the investigating officer, the delay in preferring charges against 
the appellant, the alleged suppression of  facts by the prosecution and mala fide 
prosecution by the police and the Attorney General. These according to the 
appellant infringed art 5 of  the Federal Constitution.
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[33] We failed to see how all these issues (assuming that they are true) infringed 
her right under art 5 of  the Federal Constitution. To date there has been no 
determination on the charges preferred against the appellant. The prosecution 
is still at its infant stage of  proving a prima facie. The prosecution will have to 
adduce evidence in proving the elements of  the charges. The appellant is not 
deprived of  the right to cross-examine the prosecution witnesses, including the 
investigating officer. If  it is true that the investigation is shoddy or incomplete 
that resulted in the framing of  the charges against the appellant, surely these 
will manifest at the end of  the prima facie case. For the appellant to allege that 
there has been incomplete investigation by the investigating officer now which 
warrants the charges against her to be struck out (when the full evidence of  the 
case has yet to be heard) is premature.

[34] On the allegation of  selective prosecution whereby the appellant has been 
a victim, if  that is true, will show in the course of  the trial through the evidence. 
The prosecution has a duty to prove in the course of  the trial all the elements 
of  the charges against the appellant before an impartial Judge who will preside 
over the case according to the rule of  evidence and procedure. Again, as we 
have said before in the preceding paragraphs, for the court to decide now to 
struck out the charges and order an acquittal and discharge is prejudging the 
case before all the evidence are tendered, which no court of  law is empowered 
to do.

[35] On the delay in prosecution of  the charges against the appellant, that 
by itself  is not a ground to strike out the charges and ordered a discharge 
amounting to an acquittal of  the appellant on the charges. There is no standard 
time frame for charges to be preferred against an accused person. It all depends 
on the nature of  the case and the charges to be preferred. In preferring charges 
under s 409 Penal Code and AMLATFA, often the charges rely substantially 
on documentary evidence which require time to collate to prove the charges. 
The prosecution is entitled to apply for a DNAA of  charges against an accused 
person and there is nothing unlawful for the prosecution to prefer another set 
of  charges against the appellant. On this we refer to s 254 of  the CPC which 
provides that:

“(1) At any stage of  any trial, before the delivery of  judgment, the Public 
Prosecutor may, if  he thinks fit, inform the court that he will not further 
prosecute the accused upon the charge and thereupon all proceedings on the 
charge against the accused shall be stayed and the accused shall be discharged 
of  and from the same.

(2) At any stage of  any trial before a Sessions Court or a Magistrate’s Court 
before the delivery of  judgment, the officer conducting the prosecution may, if  
he thinks fit, inform the court that he does not propose further to prosecute the 
accused upon the charge, and thereupon all proceedings on the charge against 
the accused may be stayed by leave of  the court and, if  so stayed, the accused 
shall be discharged of  and from the same.
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(3) Such discharge shall not amount to an acquittal unless the court so 
directs.”

Further art 145(3) of  the Federal Constitution provides that “the Attorney 
General shall have power exercisable at his discretion, to institute, conduct or 
discontinue any proceedings for an offence, other than proceedings before a 
Muslim Court, a native court or a court-martial”. This clause from the Federal 
Constitution gives the Attorney General wide discretion over the control, 
conduct and direction of  any criminal prosecutions. Apart from having the 
power to institute and conduct any proceedings for an offence, he may also 
discontinue criminal proceedings that he has instituted and the courts cannot 
compel him to institute any criminal proceedings which he does not wish to 
institute or to go on with any criminal proceedings which he has decided to 
discontinue (refer to the Supreme Court’s decision in Long Bin Samat & Ors 
v. Public Prosecutor [1974] 1 MLRA 412). One must also not lose sight of  s 
376 of  the CPC which provides that the Attorney General shall be the Public 
Prosecutor and shall have the control and directions of  all criminal prosecutions 
and proceedings under the Criminal Procedure Code. This envisaged that the 
Public Prosecutor has a discretion as to what charges should be preferred, 
subject to the power of  the Court to amend charges if  needs be in the course 
of  the trial. The law gives a wide discretion over criminal prosecutions to the 
Public Prosecutor.

[36] There is nothing shown by the appellant that the act of  the prosecution in 
preferring another set of  charges after the DNAA of  the earlier charges against 
the appellant constitute a breach of  the right to a fair hearing. The hearing 
has just started and has not been completed even at the prima facie stage and 
the charges against the appellant has not been determined. How could the 
appellant contended that she has not been accorded a fair hearing. It is too 
early in the day to make such allegations. The appellant would still be accorded 
the right to cross examine the prosecution’s witnesses at the prima facie stage 
and if  defence is called, have her defence heard. Hence the submission by the 
appellant that there is already a finality on the deprivation of  her rights to a fair 
hearing is clearly without merits.

[37] In considering the issue of  delay, there must be a balance of  the interest 
concerned, not only of  the accused person but also interest of  the society and 
public at large, in the enforcement of  the law to curb crimes. There is also no 
specific allegation of  prejudice against the appellant occasioned by the alleged 
delay. In support of  this we refer to the very case cited by the appellant, that of  
Public Prosecutor v. Choo Chuan Wang [1987] 2 MLRH 68, where Edgar Joseph Jr 
J (as he then was) on one hand agreed with the decision in the Indian Supreme 
Court in Madheswardhari Singh and Anor v. State of  Bihar [1986] AIR (Pat) 324 
in holding that “art 5(1) of  our Constitution does imply in favour of  an accused 
person the right to a fair hearing within a reasonable time by an impartial 
Court established by law. It follows that if  an accused person can establish a 
breach of  this right then, ... he would be entitled to an unconditional release 
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and the charges levelled against him would fall to the ground”. However, Edgar 
Joseph Jr J also qualified such statement when he said as follows:

“The general proposition that criminal work should be disposed of  with the 
least possible delay in order to avoid hardship to the accused who may be 
in custody or who in any case has the right to have the criminal accusation 
against him determined as soon as possible, cannot be disputed. On the other 
hand, the interest of  justice do not mean that the interests of  the accused 
only for we have to consider the interests of  society at large in finding out 
wrongdoers and repressing crime and especially is this so in the case of  a 
capital charge. The task of  the court must, in my view, take into account the 
practice and procedure of  the courts, the problems affecting the administration 
of  justice in Malaysia, the length of  the delay, the justification put forward by 
the prosecution, the responsibility of  the accused for asserting his rights, the 
prejudice to the accused (if  any) and generally, the particular circumstances 
of  the case concerned.”

One cannot help but notice that the facts in PP v. Choo Chuan Wang (supra) show 
that a period of  four years was taken from the date when the charge was first 
preferred (15 July 1982) until the case was set down for trial the first time (24 
February 1986). This concerned a charge under Firearms (Increased Penalty) 
Act 1971 which involved life sentence. The trial of  the case finally commenced 
on 7 April 1987. The delay was due to counsel and the courts being indisposed 
elsewhere. But what is of  importance as stated by the learned judge that due to 
the mounting backlog of  criminal cases, substantial delays are inevitable and in 
the circumstances the court held that if  the court is to accede to the objection 
of  the defence counsel (that the prosecution’s case is barred as the accused was 
denied his constitutional right to a fair hearing implied under art 5(1) of  the 
Federal Constitution) that would mean that a large number of  accused persons 
charged with capital offences could never be put on trial and so would have 
to be set free. Surely that cannot be in the public interest. Further the court in 
Public Prosecutor v. Choo Chuan Wang (supra) held that:

“Moreover, it is most material to note that the accused in this case had not 
alleged any specific prejudice, such as witnesses who had intended to call 
being untraceable or being incapable of  giving evidence or the destruction or 
loss of  other evidence or indeed any other prejudice, occasioned by reason of  
the delay.”

In that case the court had overruled the objection and accordingly directed the 
trial of  the case to proceed.

[38] Coming back to our appeal herein, the appellant failed to show in what 
way has the delay caused prejudice to the appellant whereby she has been 
deprived of  a fair trial, when the trial was not even finished at the prima facie 
stage.

[39] On the allegation of  the suppression of  facts and evidence or falsehoods, 
that would relate to the charges preferred against the appellant. At this stage, 
there is nothing before the court to show that there is such suppression of  
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evidence or facts. Even if  (speculative) there is a suppression of  facts or evidence 
or falsehoods before the court, the law has provisions inbuilt in the Evidence 
Act 1950 to remedy such situation, eg s 114(g) or perjury. But to release and 
acquit or struck out the charges merely on mere allegations of  deliberate 
suppressions of  facts (which are serious in nature) before the disposal of  the 
case, is again premature.

[40] The appellant also submitted that the prosecution and investigating officer 
practise the act of  charge first and investigate later after the first prosecution 
and the third prosecution. The prosecution in applying for the order of  DNAA 
due to the unfavourable evidence given by the complainant had caused further 
delay of  hearing and then after recharge, conducted investigation would 
constitute mala fide, oppression and abuse of  police power of  investigations 
and abuse of  court’s process.

[41] In an ideal situation, a charge would be preferred after all investigations are 
completed. However, there are occasions which warrants further investigations 
to be done. This does not necessarily mean that the prosecution is mala fide, 
oppression or abuse of  the powers by the police or the prosecution. Ultimately, 
the issue is whether the prosecution is able to prove the charges against the 
appellant, and it is left to the Sessions Court Judge to judge the case based 
on evidence tendered. This factor alone, cannot be a ground to state that 
the appellant is deprived of  a fair hearing. In any event the burden is on the 
appellant to prove such allegations. In R v. Stubley; R v. Wardle [1999] QB 822, 
the courts referred to R v. Great Yarmouth Magistrate, ex p Thomas, Davis and 
Darlington [1992] Crim LR 116 where the court said that:

“Had there been mala fides, the court would have to think of  the consequences 
of  that. Here the magistrates’ court was confronted with allegation of  mala 
fides because the defence alleged that they had been victims of  a rather 
unpleasant trick which deprived them of  their liberty. The basis for that is 
not determined only in the magistrates’ court upon whatever evidence is put 
before....the burden of  establishing dishonesty lays fairly and squarely on the 
defence, and it was a heavy burden.”

[42] Further in Hui Chui-Mong v. R [1992] 1 AC 34, the Privy Council had 
defined “an abuse of  process” as “something so unfair and wrong that the 
court should not allow a prosecutor to proceed with what is in all other respects 
as regular proceeding”. At this stage how could there be a finality when there 
is nothing before the court to show that indeed there has been an abuse of  
process.

[43] It is to be observed that these allegations of  abuse of  process, selective 
prosecution, mala fide prosecution with an extraneous purpose, involve 
questions of  facts which we, as the appellate court are in no position to decide. 
These are best left to the trial court in determining questions of  facts.

[44] On the breach of  AMLATFA provisions, art 13 of  the Federal Constitution 
and the right of  livelihood, the appellant submitted that the seizure order 
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against the appellant had ceased to have effect. The properties of  the appellant 
ought to have been released under the following three conditions but were not:

(a)	 s 52A and s 56(3) AMLATFA:

(b)	 no written consent under s 93 AMLATFA for the first prosecution 
rendering the 1st prosecution a nullity; and

(c)	 DNAA.

It was submitted by the appellant that the breach of  the statutory provisions in 
AMLATFA has infringed the constitutional guaranteed right of  the appellant 
under art 13 and art 5(1).

[45] The aforesaid issues raised by the appellant are all preliminary issues 
which do not dispose of  the rights of  the appellant in relation to the charge. 
The Federal Court in Ahmad Zubair Hj Murshid (supra), had emphasised on this 
point when it held as follows:

“[33] It can be seen from the above that the issues raised by the appellant 
were preliminary issues ie basically whether the charges were defective in 
substance and form. The High Court as stated earlier dismissed the appellant’s 
application to strike out the charges and to have him acquitted and discharged. 
Clearly the decision of the High Court was on a preliminary issue which 
did not finally dispose of the rights of the parties. It is thus not appealable. 
(see Dato’ Seri Anwar Ibrahim v. PP [1999] 1 MLRA 1; Dato’ Seri Anwar Ibrahim 
v. PP [2010] 2 MLRA 610; Dato’ Seri Anwar Ibrahim v. PP [2011] 1 MLRA 18; 
PP v. Dato’ Seri Anwar Ibrahim [2014] 4 MLRA 97)

...

[34] In this instant case the appellant had applied before the High Court to 
quash the charges and order an acquittal against him. The application was 
dismissed. The appellant had also applied before the Sessions Court for the 
charges to be quashed and prayed that a discharge not amounting to acquittal 
to be ordered against him. The application was also dismissed. The way we 
perceived it, the orders of the courts below would connote that the matter 
should proceed for trial as the charges preferred against the appellant 
still stand. Clearly the decision not to strike out the charges before the 
commencement of the trial as was done in this instant case does not 
amount to disposal of the rights of the parties. Since the order gives no 
final decision on the matters in dispute, it is not a “decision” within the 
definition under s 3 of the CJA and therefore is not appealable.”

[Emphasis Ours]

[46] Counsel for the appellant submitted that in the present appeal the decision 
is a final one as the appellant could not raise these issues of  the infringement of  
the right to a fair hearing before the Sessions Court Judge as the Sessions Court 
Judge is bound by the decision of  the learned JC in dismissing the application 
and that before the Sessions Court, only matters pertaining to the charges will 
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be tried. Counsel appeared to have missed the point. The appellant will never 
be deprived of  her right to appeal (if  needs be) after the conclusion of  the trial. 
The appellant’s right of  appeal is never compromised at all, as the same issues 
can be raised at the main appeal, provided the case is tried to its very end. 
This proposition is stated by the Federal Court in Karpal Singh Ram Singh v. PP 
[2012] 4 MLRA 511 where the Federal Court held that:

“[20] A scrutiny of  the scope of  the term “decision” in s 3 of  the CJA reveals 
that its definition does not extend to the types of  “judgments or orders” which 
can be termed as “interlocutory”. In other words, if  a judgment or order is not 
final, in the sense that it does not finally dispose of  the rights of  the parties in 
the trial, then it would not fall within the definition of  the word “decision” 
under s 3 of  the CJA and thus not appealable ...

[21] A dissatisfied party is never deprived either of  his right to appeal after 
the conclusion of  a trial, in the event he feels aggrieved with the ruling made 
in the course of  the trial, as that supposed error could be raised in the appeal 
proper. Again Arifin Zakaria CJ in Dato’ Seri Anwar Ibrahim v. PP opined:

The right of  a party who is aggrieved by a ruling, after all, is not being 
compromised, as the party can always raise the issue during the appeal, if  
any, to be filed after the trial process is brought to its conclusion.”

[47] On the property which had been seized, in the event the prosecution 
failed to prove the charges against the appellant at the end of  the trial, the 
said properties will be returned to the appellant under s 55 AMLATFA which 
provides that:

“55. (1) Subject to s 61, in any prosecution for an offence under s 4(1) or a 
terrorism financing offence, the court shall make an order for the forfeiture of  
any property which is proved to be the subject-matter of  the offence or to have 
been used in the commission of  the offence or which is proved to be terrorist 
property where:

(a)	 the offence is proved against the accused; or

(b)	 the offence is not proved against the accused but the court is satisfied:

(i)	 that the accused is not the true and lawful owner of  such property; 
and

(ii)	 that no other person is entitled to the property as a purchaser in 
good faith for valuable consideration.

(2) Where the offence is proved against the accused but the property referred 
to in subsection (1) has been disposed of, or cannot be traced, the court shall 
order the accused to pay as a penalty a sum which is equivalent to, in the 
opinion of  the court, the value of  the property, and any such penalty shall be 
recoverable as a fine.

(3) In determining whether the property is the subject- matter of  an offence 
or has been used in the commission of  an offence under subsection 4(1) or a 
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terrorism financing offence or is terrorist property the court shall apply the 
standard of  proof  required in civil proceedings.”

Conclusion

[48] Given the aforesaid, unanimously we are of  the view that the decision of  
the learned JC in dismissing the NOM was not a final decision which disposed 
of  the final rights of  the appellant. The final rights of  the appellant would only 
be disposed of  upon the trial court deciding on the charge against the appellant. 
The decision by the learned JC dated 30 August 2018 is thus not appealable.

[49] Therefore the appeal herein is an incompetent appeal. The Preliminary 
Objection by the respondent/prosecution is allowed and the appeal is dismissed.
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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of money or criminal breach of trust, it is settled law that the burden of proof is the criminal standard 
of proof beyond reasonable doubt, and not on the balance of probabilities. it is now well established 
that an allegation of criminal fraud in civil or crimi...
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criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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CRIMINAL PROCEDURE CODE (REVISED 1999)
ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.
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Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 

Download

Save

Print

Download

PDF

Font

A

Search within case
judgment by entering 
any keyword or phrase.

Click to gain access to
the provided document 
tools

Case Citation

Cases Search Within eLaw Library ??

Search Within

Without the word(s) Without the word(s)

Full Judgment Case Title

Legislation Referred: Legislation Referred

Judge: Judge

Case Number: Case Number

Counsel: Counsel

Court: All Courts

Judgment Year(s): 1894

Cases Judicially
Considered

Subject Index Nothing Selected

Advanced Search Citation Search

Search Cancel

2016to

Advanced search 
or Citation search

Browse and navigate other options

eLaw Library represent overall total 
result, click on any of the tabs to 
�lter result for selected library.

Switch view beteewn case 
Judgement/Headnote

Find Overruled Cases
eLaw Library Latest NewseLaw Library

Majlis Peguam V. Dato Sri Dr Muhammad Shafee Abdullah Refers To List View Precedent Map

Results

??

LEGAL PROFESSION ACT 1976

ETHICS & PROFESSIONAL RESPONSIBILITY
103E.. Appeal from the �nal order or decision of the Disciplinary Board.
In force from: West Malaysia - 1 June 1977 [P.U.(B) 327/77] 

ACT 166

Malaysia

1976

LEGAL PROFESSION ACT 1976

ETHICS & PROFESSIONAL RESPONSIBILITY
93.. Disciplinary Board.
In force from: West Malaysia - 1 June 1977 [P.U.(B) 327/77] 

ACT 166

Malaysia

1976

LEGAL PROFESSION (PUBLICITY) RULES 2001 

ETHICS & PROFESSIONAL RESPONSIBILITY
15.. Interviews with press radio and television
15 NOVEMBER 2001 

PU(A) 345/2001

Malaysia

2001

LEGAL PROFESSION (PRACTICE AND ETIQUETTE) RULES 1978

Ethics & Professional Responsibility
48.. Advocate and solicitor not to publish photograph.
In force from 29 December 1978

PU(A) 369/1978

Malaysia

1978

Search Within eLaw Library

Majlis Peguam V. Dato Sri Dr M

Legal Profession Act 1976

Legal Profession Act 1976

Legal Profession (Practice An

Legal Profession (Publicity)

Legal Profession (Publicity)

Legal Profession (Publicity)

Legal Profession (Publicity)

Legal Profession Act 1976

Search Engine

www.elaw.my

The relationships between referred cases can be viewed via 
precedent map diagram or a list        e.g.  Followed, referred, 
distinguished or overruled.

Dictionary/Translator

eLaw Library Latest NewsSearch Within eLaw LibraryeLaw Library

A person who without lawful excuse makes to another a threat, intending that other would fear it would be carried out, to kill that other or a third p ... Read more

1545 results found.

Dictionary

eLaw Library Cases Legislation Articles Forms Practice Notes

??

(1495)(1545) (23) (24) (2) (1)

PATHMANABHAN NALLIANNEN V. PP & OTHER APPEALS

Aziah Ali, Tengku Maimun Tuan Mat, Zakaria Sam JJCA

criminal law : murder - circumstantial evidence - appellants found guilty of murder - appeal against conviction and sentence - whether exhibits 
tendered could be properly admitted under law - whether trial judge took a maximum evaluation of witness information lead...

Cites:   27 Cases    24 Legislation   Case History           PDF

4 December 2015

Court of Appeal Put...

[ B-05-154-06-2013 B-..

[2016] 1 MLRA 126

NAGARAJAN MUNISAMY LWN. PENDAKWA RAYA

Aziah Ali, Ahmadi Asnawi, Abdul Rahman Sebli HHMR

membunuh orang (murder) jika perbuatan tersebut terjumlah dalam salah satu daripada kerangka-kerangka (limb) seperti di "envisaged" dalam s 300 (a) 
atau (b) atau (c) atau (d) atau mana-mana kombinasi daripadanya. seksyen 302 pula adalah hukuman bagi kesalahan me...

Cites:   5 Cases    5 Legislation        PDF

26 Oktober 2015

Mahkamah Rayuan Put...

[ B-05-3-2011]

[2016] 1 MLRA 245

JOY FELIX V. PP

Mohd Zawawi Salleh, Vernon Ong, Prasad Sandosham Abraham JJCA

criminal law : murder - whether intention to kill deceased present - appellant convicted and sentenced for murder - appeal against conviction and 
sentence - whether there was any evidence to excuse appellant for incurring risk of causing death to deceased - whether...

Cites:   6 Cases    4 Legislation     Case History           PDF

8 September 2015

Court Of Appeal Put...

[ S-05-149-06-2014]

[2016] 1 MLRA 386

Multi-Journal Case Citator

You can extract judgments based on the citations of the 
various local legal journals.*

eLaw Library Latest NewsSearch Within eLaw LibraryeLaw Library

Cases

??

 SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS [2016] 3 MLRH 145

Judgment    Cites:   Cases      Legislation          Dictionary       Share        PDF9 34 Search within case

High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.
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Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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