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The subject matter in dispute in this appeal was a lot of land in Klang measuring
17.49 acres (“Land”) which was previously jointly owned by Newacres Sdn
Bhd and Bumi-Murni Sdn Bhd (“Previous Owners”). On 25 March 2011, the
Land was purchased by the appellant for RM3.66 million through a public
auction conducted by the Klang Land Office. The said public auction was
held on the application of the chargee, CIMB Bank Berhad (“CIMB”), after
the Previous Owners defaulted in their loans with CIMB. Sometime in July
2011, the appellant engaged a licensed land surveyor to conduct a survey of the
Land which revealed that there was a retention pond on the Land, and other
permanent structures (Tenaga Nasional Bhd’s substation, staff quarters, huts
and storeroom) built surrounding it, being 9.554 acres out of 17.49 acres. The
appellant then wrote to the 1st and 2nd respondents requesting information
and documents to justify their occupation of the Land. Eventually, the 1st
and 2nd respondents produced certain documents to support their claims
that the portion of the Land was surrendered to the 3rd respondent. The
appellant subsequently issued a letter of demand dated 16 March 2017 to the
st respondent for, inter alia, delivery of vacant possession of the Land and
removal of the fence and structures within three days.

As a result of the respondents’ failure to comply with the appellant’s demand,
the appellant then proceeded to file a suit in the High Court seeking, inter alia,
an injunction restraining the respondents from trespassing and damages for
trespass on the Land. On the other hand, the respondents filed a counterclaim
against the appellant and sought, among others, a declaration that the Land
belonged to the State of Selangor and damages. The High Court found in favour
of the respondents. Consequently, the appellant’s claim was dismissed and
the respondents’ counterclaim was allowed with damages to be assessed. The
appellant then appealed to the Court of Appeal which, in a majority decision,
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dismissed its appeal. As for the counterclaim, the majority was satisfied that
it had not been proven sufficiently by the respondents, and therefore damages
were not awarded. Hence, the present appeal in which leave was granted to the
appellant to appeal against the majority decision of the Court of Appeal on the
following two questions of law: (i) assuming that the Land was the agreed lot to
be surrendered to Majlis Perbandaran Shah Alam (which was denied) whether
the right of the appellant as the registered owner under ss 89 (conclusiveness of
register documents of title) and 340 (registration to confer indefeasible title) of
the National Land Code (“NLC”) could be defeated by a promise to surrender
the Land made by the Previous Owners; and (ii) assuming that the Land was
the agreed lot to be surrendered to Majlis Perbandaran Shah Alam (which was
denied) whether there was a valid surrender of the Land under ss 196(1)
(c) read with 196(2)(a) of the NLC when the consent of the chargee had not
been obtained.

Held (allowing the appeal with costs):

(1) The principle of indefeasibility of title was one of the main features and
attributes of the Torrens System of conveyance. It involved the proposition
that once a person was registered as proprietor of certain land or interest in
the land, he or she acquired a title that could not be vitiated except as provided
under s 340 of the NLC. In the premises, a successful bidder at a public auction
conducted under the NLC obtained an indefeasible title to the subject property
and the unregistered interest was not protected under the NLC. Every dealing
or transaction of a land by a party whose interest was unregistered in the
register of document could not defeat the title of the registered proprietor. The
Ist leave question would thus be answered in the negative. (paras 30-31)

(2) As for the issue of caveat emptor raised by the respondents, the evidence
adduced before the High Court showed that the appellant had used its best
efforts by conducting several land searches on the property at the Land Office
before and after bidding for it and the results of the searches revealed that there
was no encumbrance endorsed on the register document title of the Land. The
efforts on the part of the appellant should be considered from an objective
point of view, namely what would a reasonable and prudent person have done
to achieve the desired result, ie whether the land had been surrendered by the
Previous Owners to the State Authority. (para 38)

(3) It was clear that in order to be a valid surrender, the procedure under s 200
of the NLC must be complied with. There was, on the facts, no evidence to
show that any of the procedures in ss 196, 200 and 201 of the NLC had been
adhered to. There was no consent in writing from the person or body who had
registered interest in the Land (CIMB/chargee) as required by s 196(1)(c) read
together with s 196(2)(a) of NLC. The surrender of any private land must be
made with the consent of both the registered proprietor and the State Authority
and must be strictly complied with the relevant statutory provisions of the NLC.
Those provisions were made for the purpose of safeguarding the interest of the
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registered proprietor. Where the procedures as stipulated by the provisions of
the NLC were not adhered to, grave doubts were cast on the validity and/
or legality of the surrender. In the absence of the consent of CIMB and by
merely relying on the documents produced by the respondents, it could not
be assumed that all mandatory requirements under the provisions of the NLC
had been adhered to when the State Authority gave its consent for the transfer.
In the premises and consistent with the Torrens System that registration was
everything, coupled with the fact that neither the Previous Owners nor the
Majlis Bandaraya Shah Alam attempted to legalise the surrender pursuant to
the procedure and provisions under the NLC, the 2nd leave question must be
answered in the negative. (paras 51-53)

(4) With regard to damages for trespass, bearing in mind the principles in
Terra Damansara Sdn Bhd v. Nandex Development Sdn Bhd and considering
that there was no valid surrender of the Land to the State, it could be safely
concluded that there was indeed trespass on the Land by the continuing
presence of the respondents’ structures. The corollary issue was on what date
the action of trespass arose. From the facts, after the date of purchase of the
Land at auction, the appellant engaged in some sort of negotiation with the
respondents regarding the justification of the respondents’ occupation of the
Land. The appellant issued a letter of demand dated 16 March 2017 requiring
the respondents to deliver vacant possession and for removal of the structures
on the Land within three days therefrom. Therefore, the action of trespass only
occurred on 20 March 2017 (the date the respondent neglected and/or failed to
vacate the Land). Since the issue of limitation had no role to play at all in the
Torrens System, the appellant stood a right to be awarded damages for trespass
on the Land from 20 March 2017. (paras 56-63)
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JUDGMENT
Mohd Zawawi Salleh FCJ:
Introduction

[1] This appeal requires us to consider important questions that go to the heart
of the land registration under the Torrens System. One of the central issues
is whether a successful bidder at the auction sale under the National Land
Code 1965 (“the NLC”) must recognise the interest of a person or a body not
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registered against the title to the land now duly registered in the successful
bidder’s name. Put another way, the question is whether a promise by the
Previous Owner to surrender the land to the State of Authority Selangor is
binding on the appellant, a successful bidder at the auction under the NLC, who
has not at any time consented to the fenced-off lake and its related structures

for flood mitigation to be on the land now duly registered in his name.

[2] On 16 February 2021, this court granted leave to the appellant to appeal
against the majority decision of the Court of Appeal on the following two

questions of law-

@

(i)

“Assuming that Subject Land Lot 18903 was the agreed lot to be
surrendered to Majlis Perbandaran Shah Alam (which is denied)
whether the right of the appellant as the registered owner under
ss 89 (conclusiveness of register documents of title) and 340 of
the NLC (registration to confer indefeasible title) can be defeated
by a promise to surrender the said property made by the Previous
Owners; and

Assuming that Subject Land Lot 18903 was the agreed lot to be
surrendered to Majlis Perbandaran Shah Alam (which is denied)
whether there was a valid surrender of Subject Land Lot 18903
under ss 196(1)(c) read with 196(2)(a) of the NLC when the
consent of the chargee had not been obtained.”

Factual Background And Antecedent Proceedings

[3] The facts germane to this appeal may be stated as follows-

()

(b)

©

(d

The subject matter in dispute in this appeal is Lot PT 18903,
HS(M) 20109, Mukim Klang, Tempat Bukit Kemuning, Daerah
Klang measuring 17.49 acres (“the Land”). The Land was
previously jointly owned by Newacres Sdn Bhd and Bumi-Murni
Sdn Bhd (“the Previous Owners”).

On 25 March 2011, the Land was purchased by the appellant for
RM3.66 million through a public auction conducted by the Klang
Land Office. The said public auction was held on the application
of the chargee, CIMB Bank Berhad (“CIMB”), after the Previous
Owners defaulted in their loans with CIMB.

Sometime in July 2011, the appellant engaged a licensed land
surveyor to conduct a survey of the Land, and it revealed that
there is a retention pond on the said land and other permanent
structures (Tenaga Nasional Bhd’s substation, staff quarters, huts
and storeroom) built surrounding it, being 9.554 acres out of
17.49 acres.

The appellant then wrote a letter dated 27 September 2013 to



Bayangan Sepadu Sdn Bhd

v. Jabatan Pengairan Dan Saliran Negeri Selangor & Ors [2022] 2 MLRA

the 1st and 2nd respondents requesting for information and
documents to justify the respondents’ occupation of the Land. In
response to the appellant’s letter, the 1st respondent vide a letter
dated 25 October 2013 explained that they were in the process of
collecting the relevant documents and information with regards to
the project and the retention pond, and that a meeting would be
held once the relevant documents and information were obtained.

(e) Nonetheless, there is no indication that the retention pond and the
structures were built on the Land neither did it indicate that the
portion of the Land had been surrendered to the respondents by
the Previous Owners when the appellant conducted a search prior
to the judicial sale. On 4 May 2011 (after the public auction), the
appellant carried out another land search with the same result. The
appellant thereafter conducted two land searches on 30 November
2016 and 11 May 2017 and found that the respondents’ interest
was not registered in the register document of title and there was
no record of any surrender of the Land to the State.

(f) By a letter dated 11 September 2014, the 1st respondent wrote
to Klang Land Administrator to apply to enter a Registrar’s
Caveat on the Land and the caveat was subsequently entered on
19 September 2014.

(g) On 10 December 2014, the appellant filed a discovery application
in the Shah Alam High Court via Originating Summons No 24-
1381-12/2014 against the 1st and 2nd respondents requesting
them to provide the necessary documents to justify the
respondents’ occupation on the land. The High Court allowed the
application on 23 July 2015.

(h) The respondents lodged a police report on 11 March 2015 stating
that they were unable to locate the project file namely “Project
Rancangan Tebatan Banjir Taman Sri Muda s 25 Shah Alam” and
intended to gather documents and plans from Majlis Bandaraya
Shah Alam (“MBSA”).

(i) The 1st and 2nd respondents then produced the following
documents to support their claims that the portion of the Land
was surrendered to the 3rd respondent:

(1) a copy of official search and Form 11B for the Land;

(i) a letter dated 16 September 1996 from Newacres Sdn Bhd
to Majlis Perbandaran Shah Alam;

(ii1) site plan, location plan and source plan; and

(iv) layout plan dated 8 June 2006.
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() The appellant’s solicitor subsequently issued a letter of
demand dated 16 March 2017 to the 1st respondent for, inter
alia, delivery of vacant possession of the Land and removal
of the fence and structures within three days.

The High Court

[4] As a result of the respondents’ failure to comply with the appellant’s
demand, the appellant then proceeded to file the suit in the High Court on 20
March 2017. However, on 26 October 2017, the respondents filed an application
to strike out under O 18 r 19 of the Rules of Court 2012 but such application
was withdrawn, and the matter proceeded for trial.

[5] In the High Court, the appellant sought the following reliefs-
(a) an injunction restraining the respondents from trespassing;

(b) an order that the respondents remove the fence and/or other
structures and restore the Land to the condition in which it was
before such fences and/or structures were erected or constructed;

(c) an order that the respondents, jointly or severally, pay damages
for trespass on the Land from 25 March 2011 or a date the court
deems fit to the date the respondents cease trespass; and

(d) interest and cost.

[6] On the other hand, the respondents filed a counterclaim against the
appellant and sought the following reliefs-

(a) a declaration that the Land belongs to the State of Selangor;

(b) an order that the respondents are entitled for damages and the
appellant to bear the construction cost of the retention pond,

(c) exemplary damages; and
(d) interest and cost.

[7] The respondents justified the occupation of the Land based on the following
documents-

(a) a letter dated 21 August 1996 from Messrs YY Woo Arkitek
(“YYW?”) to MBSA where the Previous Owners, had appealed
against a reduction in ‘density’ by stating that 41% of the project,
ie a portion of a land measuring 14 acres had been surrendered to
build a retention pond;

(b) a letter dated 16 September 1996 to MBSA from the Previous
Owners stating that the Previous Owners had agreed to build and
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surrender the retention pond to MBSA for maintenance thereafter,
as a condition to receive planning permission;

(c) aletter dated 24 July 1997 from Ahmad Zamri bin Kamaruddin,
Ketua Jabatan Perancang Bandar of MBSA to YYW informing
that MBSA has imposed a condition for the construction of a
retention pond for development on Lot 18908;

(d) the layout plan of “Cadangan Pembinaan Kediaman, Asrama,
Kompleks Sukan dan Kolam Tadahan Air di atas Lot 38618” was
approved on 26 September 1996 and registered on 18 July 1997,
and

(e) a letter by MBSA dated 20 April 2006 in respect of planning
permission on Lot 38618.

[8] The High Court found in favour of the respondents. Consequently, the
appellant’s claim was dismissed and the respondents’ counterclaim was allowed
with damages to be assessed.

[9] The essence of the High Court’s reasoning may be summarised as follows-

(a) The High Court was satisfied that there was sufficient evidence
to support that the Previous Owners had given their consent
and permission to surrender part of the Land for the purpose of
constructing the retention pond to prevent the recurrence of flood
in Taman Sri Muda area. The appellant did not dispute the letter
dated 16 September 1996 which states that the Previous Owners
had undertaken to build the retention pond at their costs and upon
completion, the same will be handed over to the local authority.
Although the said letter refers to Lot 18909 and not Lot 18903,
the Previous Owners did not object as to the construction of the
retention pond at the proposed area on the Land.

(b) The High Court also found that there was a valid surrender of the
Land (approximately 14 acres) to build the retention pond and
other structures, as supported by a letter issued to the appellant
dated 5 July 2016 confirming the Planning Permission on the
Land in which it is still enforceable since the retention pond has
been built as per the Planning Permission.

(c) As regards to the issue whether the appellant is subject to cl 18 of
the Proclamation of Sale, which is reproduced as follows-

“Hartanah ini adalah dipercayai dan hendaklah dianggap sebagai
diperihalkan dengan betul dan dijual tertakluk kepada semua ismen,
kaveat, tenansi, tanggungan dan hak (jika ada) yang wujud di atas
atau terhadapnya tanpa apa-apa tanggungan yang timbul untuk
mengtakrifnya dan tiada kesilapan, pernyataan khilaf atau perihal
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khilaf boleh membatalkan jualan ini dan tiada bayaran gantirugi
dibenarkan mengenainya”,

the High Court was of the view that the terms and conditions in the
Proclamation of Sale are not applicable to the respondents on the basis
that it is a contract between CIMB and the appellant. Furthermore, it
was also held that the auction sales contract is based on “as is where
is” basis in relation to the appellant’s purchase of the Land according
to its existing condition. The Proclamation of Sale stated under the
heading “The Location and Description of the Property” that there is
a retention pond which covered a major part of the subject property.
As such, the High Court held that the appellant has full knowledge
and even accepted the location and description of the Land including
the retention pond which covered the major part of the Land that has
been surrendered to the State Authority of Selangor. This conclusion
is supported by the following facts-

(1) the appellant admitted that it is aware of the retention pond in
the Proclamation of Sale since before the auction; and

(i1) the appellant’s knowledge was manifested by a letter dated 15
April 2013 when the land surveyor engaged by the appellant
requested permission from the respondents to have access
to the retention pond area for the purpose of site visit. This
indirectly demonstrates that the appellant has acknowledged
the ownership of the respondents;

(d) the respondents could not be said to have committed trespass since
it was held that the part of the Land consisting of the retention
pond and structures was validly surrendered to the respondents;

(e) the issue of the counterclaim is no longer relevant as there was a
valid surrender of part of the Land; and

(f) the issue of ownership and trespass does not arise because the
surrender of part of the Land was finalised before the Land was
registered under the appellant. Consequently, the High Court
allowed the counterclaim for the reliefs sought.

The Court Of Appeal

[10] Dissatisfied with the High Court’s judgment, the appellant appealed to the
Court of Appeal.

[11] In gist, the issue before the Court of Appeal is whether the respondents
had committed trespass by wrongly entering and proceeding to construct the
retention pond on the wrong lot and the validity of surrender of the Land by
the Previous Owners to the State Authority.



Bayangan Sepadu Sdn Bhd

10 v. Jabatan Pengairan Dan Saliran Negeri Selangor & Ors

[2022] 2 MLRA

[12] In its 2:1 verdict, the Court of Appeal dismissed the appellant’s appeal.
Justice Hasnah Mohamed Hashim, JCA (Justice Kamaludin Md Said, JCA
concurring) held that-

(a) the appellant’s claim against the respondent for trespass and for
damages is without basis and cannot be sustained; and

(b) there was a valid surrender of the Land measuring approximately
14 acres by the Previous Owners to the 3rd respondent to build
the retention pond and the structures.

[13] As regards to the counterclaim, the majority was satisfied that it had not
been proven sufficiently by the respondents, and therefore damages were not
awarded. The majority reasoned-

(a) since the Land has been surrendered to the 3rd respondent and
under its supervision and maintenance, the construction cost
and maintenance of the retention pond and the structures must
necessarily be borne by the 3rd respondent; and

(b) the award of damages, interests and costs as decided by the High
Court are set aside because the claims have not been proven
sufficiently by the respondents.

[14] Justice Lee Swee Seng JCA, the third judge on the bench, penned a
dissenting judgment. His Lordship allowed the appellant’s appeal and held
that the respondent’s flood mitigation lake related structures on the Land
duly registered in the name of the appellant constitute a trespass and that in
any event compensation is payable by the respondents to the appellant for the
presence of the lake (fenced-off/by the respondents) and its related structures
on the appellant’s land. The damages for trespass or alternatively compensation
was ordered to be paid by the defendants jointly and severally to the appellant.
The compensation shall be assessed by the High Court.

Federal Court

[15] Aggrieved with the majority decision, the appellant appealed to this court
by way of leave. The appellant sought for the following reliefs in the event that
this appeal is allowed-

(a) the order of the Court of Appeal dated 24 August 2020 be set
aside with costs;

(b) an order that the respondents, jointly and/or severally, pay
damages for trespass on the Land or any part thereof from 25
March 2011 (date the appellant bought the Land) to the date the
respondents cease trespass;

(c) interest at the rate of 5% per annum to be paid by the respondents,
jointly and/or severally, on all damages awarded from 20 March
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2017 (date of the Writ) to the date of full payment;

(d) costs at the Federal Court, Court of Appeal and High Court be
awarded to the appellant.

Parties’ Competing Submissions Appellant’s Submission

[16] Learned counsel for the appellant submitted that the 1st and 2nd leave
questions should be answered in the negative based on the following grounds:

(a) 1stleave question-

(i) the register document of title is conclusive evidence of
ownership which defeats all prior unregistered claims based on
the accepted principle of Torrens System adopted in Malaysia;

(i1) the respondents’ unregistered interest cannot defeat the
indefeasible interest of the registered chargee (CIMB) and
correspondingly the indefeasible interest of the successful
bidder under a public auction pursuant to ss 259(3A) and 267(1)
of the NLC. Reliance was placed on the following cases-

(aa) the Supreme Court in Gondola Motor Credit Sdn Bhd v.
Almurisi Holdings Sdn Bhd [1992] 1 MLRA 162 and the
Court of Appeal in QM Resources Sdn Bhd v. Parade Hotel
Sdn Bhd & Ors [2020] 1 MLRA 227 at paras 45, 46, 47 to
49 and 57 which held that a successful bidder at a public
auction conducted under the NLC obtains an indefeasible
title to the subject property - through the chargee whose
interest under the charge is indefeasible, and prevails over
unregistered interests;

(bb) the Federal Court in Yap Lai Yoke v. Chin Fook Wah
& Another Case [1984] 1 MLRA 331 which held that
adverse possession of a land by a party whose interest
is unregistered cannot defeat the title of the registered
proprietor; and

(cc) the High Court in Bank Bumiputra Malaysia Bhd v. Mahmud
Bin Haji Mohamed Din (Datin Hajjah Salma Bte Md Jamin
Intervener) [1988] 3 MLRH 653 and Associated Credit Corp.
Sdn Bhd v. Fahlum Development Sdn Bhd & Wong Phuan Foo
[1990] 1 MLRH 403 which held that the registration of
charge has the effect of defeating the prior unregistered
claims of the interveners.

(b) 2nd leave question-

(1) it is a mandatory requirement under s 196(1)(c) read with s



Bayangan Sepadu Sdn Bhd

12 v. Jabatan Pengairan Dan Saliran Negeri Selangor & Ors

[2022] 2 MLRA

196(2)(a) of the NLC (conditions for approval of surrender)
that consent in writing in respect of the CIMB charge must
first be obtained before the Previous Owners can surrender the
Land to the 3rd respondent; and

(i1) it is an undisputed fact that there was no consent in writing has
been obtained by the Previous Owners from CIMB to surrender
the Land to the 3rd respondent.

Respondent’s Submission

[17] In reply, the respondents submitted that the Land has been surrendered
by the Previous Owners to the respondents to obtain approval for planning
permission from MBSA. It was evident through several documents enumerated
in para [7] of this judgment.

[18] It was further submitted by learned counsel for the respondents that the
retention pond existed before the transfer of the Land to the appellant and the
Land was even being surrendered by the Previous Owners before it was being
charged to CIMB. Hence, there is no necessity to obtain CIMB’s approval.

[19] Learned counsel for the respondents further contended that-

(a) the appellant failed to exercise caveat emptor principle and refer
us to High Court’s case of Richard Curtis & Co Sdn Bhd v. Khatijah
Abdul Majid [2012] MLRHU 1666;

(b) sale and purchase of land through public auction should be
distinguished from the ordinary sale as the successful bidder is
subjected to encumbrances on the land; and

(c) the appellant is subjected to cl 18 of Proclamation of Sale and
reliance was placed on the case of One Visa Sdn Bhd v. Telekom
Malaysia Berhad [2015] 4 MLRH 466.

Analysis And Findings

[20] Before we proceed to consider the leave questions, it may be helpful,
to put things in context, to state briefly the mechanism of surrender and
re-alienation of land in Malaysia. Surrender and re-alienation is one of the
mechanisms to fasten land development procedure as stated under s 204A
to s 204H of the NLC. It involves a process of modification or variation
of conditions, restrictions and categories of land through s 124 of the
NLC that can be done simultaneously with subdivision (ss 135 to s 139) or
amalgamation (ss 146 to s 150). District Land Office is responsible to manage
the process until the land is registered under the name of the landowner on
the document of title. This procedure is supported by various agencies and
professional ie registered surveyor, planner, State Authority, Land and Mines
Office, etc. The objective of the mechanism is to expedite the development
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procedure in timely manner.

[21] Section 204B of the NLC defines surrender and re-alienation as
surrendering the whole or more adjoining land held under final or qualified titles
or combination thereof, owned by the same landowners, provided that part of
the land will be re-alienated to the State Authority to the landowner in the form
of different parts or unit. The purpose of surrendering the land is to allow State
Authority to convert the land category in accordance with the development
plan gazetted by the government, for example from agriculture to building or
industry. Then, the land will be subdivided or amalgamated (depending on
the development purpose) before the State Authority re-alienates the land to
the landowner to allow the development to take place. As stated earlier, this
process will shorten the process of variation of conditions and categories of
land which can be executed simultaneously with the process of subdivision or
amalgamation according to s 204A to 204H of the NLC. (See the Hansard of
Parliament dated 6 April 1984 and Amirul Haffiz Ariff, Salfarina Samsudin,
Mohd Hamdan Ahmad, “Surrender And Re-Alienation Approval Process: A Review
Of Emerging Issue And Way Forward From Evidence Base”, Journal of Critical
Review, Vol 7, Issue 16, 2020, [SSN-2394-5125]).

1st Leave Question

[22] The 1st leave question is premised upon an assumption that the Land
which is Lot 18903 was the agreed lot to be surrendered to Majlis Perbandaran
Shah Alam although the appellant denied this. The crux of the matter is
whether the promise to surrender the Land by the Previous Owner prior to the
charge of the said Land to CIMB and the transfer of the same to the appellant
is valid in law or it is in contravention of ss 89 and 340 of the NLC.

[23] The High Court and the majority, relying on the documents produced
by the respondents and caveat emptor principle, came to the conclusion that
there was a valid surrender of the Land by the Previous Owners to the 3rd
respondent to build the retention pond and the structures.

[24] Learned counsel for the appellant mounted an attack against the majority
on the following grounds-

(a) it contradicts with the settled principle of land law under the
Torrens System that a register document of title is conclusive
evidence of ownership which defeats all prior unregistered claims
and avoids the need for any person dealing with the land to have
to go behind the register document of title to investigate and
ascertain the validity of the title;

(b) the documents produced by the respondents do not support the
respondents’ allegation that the Land has been surrendered by the
Previous Owners;

(c) the majority failed to draw an adverse inference against the
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respondents for their failure to call any witnesses from the
Previous Owners to prove their defence; and

(d) the majority’s reliance on the High Court’s case of One Visa Sdn
Bhdv. Telekom Malaysia Berhad [2015] 4 MLRH 466 was misplaced
because the case is not applicable to the present case as it is not
a case on a dispute regarding ownership of a land between a
registered proprietor and a party who claims to have interests in
the land that are not registered.

Torrens System And Indefeasibility Of Title

[25] The nub of the appellant’s submission on the 1st leave question is that
assuming there was a promise to surrender the Land made by the Previous
Owners/(which is denied), such a promise was an unregistered interest which
cannot defeat the registered and indefeasible title of the appellant by virtue of
ss 89 and 340 of the NLC relating to the conclusiveness of register documents
of title and indefeasibility of title.

[26] In this regard, the two most significant statutory provisions are ss 89 and
340 of the NLC-

Section 89
“Conclusiveness of register documents of title

89. Every register document of title duly registered under this Chapter shall,
subject to the provisions of this Act, be conclusive evidence-

(a) thattitle to the land described therein is vested in the person or body for
the time being named therein as proprietor; and

(b) of the conditions, restrictions in interest and other provisions subject to
which the land is for the time being held by that person or body, so far
as the same are required by any provision of this Act to be specified or
referred to in that document.”

Section 340

“Registration to confer indefeasible title or interest, except in certain
circumstances

340. (1) The title or interest of any person or body for the time being registered
as proprietor of any land, or in whose name any lease, charge or easement is
for the time being registered, shall, subject to the following provisions of this
section, be indefeasible.

(2) The title or interest of any such person or body shall not be indefeasible-

(a) 1in any case of fraud or misrepresentation to which the person or body,
or any agent of the person or body, was a party or privy; or

(b) where registration was obtained by forgery, or by means of an
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insufficient or void instrument; or

(c) where the title or interest was unlawfully acquired by the person or
body in the purported exercise of any power or authority conferred by
any written law.

(3) Where the title or interest of any person or body is defeasible by reason of
any of the circumstances specified in subsection (2)-

(a) it shall be liable to be set aside in the hands of any person or body to
whom it may subsequently be transferred; and

(b) any interest subsequently granted thereout shall be liable to be set aside
in the hands of any person or body in whom it is for the time being
vested:

Provided that nothing in this subsection shall affect any title or
interest acquired by any purchaser in good faith and for valuable
consideration, or by any person or body claiming through or under
such a purchaser.

(4) Nothing in this section shall prejudice or prevent-

(a) the exercise in respect of any land or interest of any power of forfeiture
or sale conferred by this Act or any other written law for the time being
in force, or any power of avoidance conferred by any such law; or (b)
the determination of any title or interest by operation of law”.

[27] It is trite that land law in Malaysia is based on title and interest by
registration which is derived from the Torrens System. There are two
fundamental principles of the Torrens System, namely the mirror principle
and the curtain principle. The mirror principle portrays a concept in which the
land title mirrors all relevant and material details that a perspective purchaser,
lessee and chargee ought to know. This means that a person can obtain all such
material information of the land, based on what is endorsed on the register of
document of title and issue document of title. On the other hand, the curtain
principle is a concept that dispenses with the need to look beyond the register
- as the land itself provides all relevant information reflecting the validity of
the same. Ostensibly, the “curtain” is where the principle took its name from.

[28] In the case of Yap Ham Seow v. Fatimawati Ismail & Ors And Another Appeal
[2014] 1 MLRA 216 (“Yap Ham Seow”), Raus Sharif PCA (as his Lordship
then was) sitting in the Court of Appeal explained on the issue of ownership as
recognised by s 89 of the NLC as follows-

“[41] Under the circumstances, we are inclined to agree with the fourth
defendant’s contention that it is the person who is named in the register
document of title as the proprietor is the one who is recognised by s 89 of
the NLC. In determining ownership as in the instant case the court should
not be concerned with how the fourth defendant got his name onto the
register document of title or whose interest takes priority over the other.
Rather, for us the question of critical importance at the end of the day so
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far as the issue of ownership is concerned boils down to this: Whether the
interest of the fourth defendant as the registered proprietor whose name is
in the register document of title is indefeasible. This is indeed the thrust of
the second issue in the fourth defendant’s appeal.”

[Emphasis Added]

[29] In the case of Pushpaleela R Selvarajah & Anor v. Rajamani Meyappa Chettiar
& Other Appeals [2019] 2 MLRA 591, Azahar Mohamed FCJ (now CJM) had
succinctly discussed the legal position of s 89 of the NLC and adopted the
proposition in Yap Ham Seow (supra) as follows-

“[146] Now, once the scheme of the provisions of s 89 is seen, it is apparent
that since the register document of title is conclusive evidence of ownership
and in the present instance since the register document of title bears the
name of the first defendant as the registered proprietor, it follows and
becomes conclusive evidence that the first defendant is the registered
proprietor unless defeasible pursuant to s 340 of the NLC. What appears
on the registered document of title is conclusive as the register is everything
under the Torrens System. In Gibbs v. Messor & Co [1891] AC 248, Lord
Watson said-

The object is to save persons dealing with registered proprietors from the
trouble and expense of going behind the register, in order to investigate
the history of their author’s title, and to satisfy themselves of its validity.
That end is accomplished by providing that everyone who purchases, in
bona fide and for value, from a registered proprietor, and enters his deed of
transfer or mortgage on the register, shall thereby acquire an indefeasible
right, notwithstanding the infirmity of his author’s title.

[147] In the case of Teh Bee v. K Maruthamuthu [1977] 1 MLRA 110, it was
held that ‘the fact that the register document of title was in the name of the
appellant was conclusive evidence that the title to the land was vested in the
appellant’. The concept of indefeasibility of title under s 89 of the NLC
applies to the person whose name currently appears as the proprietor on
the register document of title and not to a former registered proprietor (see
Yap Ham Seow).

[148] As pointed out by Teo Keang Sood and Khaw Lake Tee in Land Law in
Malaysia, Cases and Commentary (3rd edn) at pp 182-183:

Under the Torrens system, it is the act of registration that vests title or
interest; once registered, the title or interest cannot be divested except
otherwise statutorily provided. Registration is the cornerstone of the
Torrens system. It is not a system of registration or recordation of title,
under which what are registered are existing titles or interests; registration
under such system does not vest or divest any title or interest.Under the
Torrens system, the registered title or interest is also free of all adverse
claims or encumbrances not otherwise noted on the register. The effect
of registration is to defeat all prior and subsequent unregistered claims
Under this system, and as underscored by s 89 of the Code, the register is
all important and conclusive evidence that the title is vested in the person
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or body for the time being named as the proprietor and that the land is
subject to such conditions, restrictions in interest and other provisions
as specified in the title. Theoretically, this is known as the ‘indefeasibility
of title’, which is reflected in s 340 of our Code under which it is provided
that registration confers an indefeasibility title or interest, until and unless

that title or interest is challenged or set aside on any of the grounds set out
under s 340(2)”.

[Emphasis Added]

[30] It is pertinent to note that the principle of indefeasibility of title is one
of the main features and attributes of the Torrens System of conveyance.
It involves the proposition that once a person is registered as proprietor of
certain land or interest in the land, he or she acquires a title that cannot
be vitiated except as provided under s 340 of the NLC. Therefore, s 340
complements s 89 (See Leong Chye @ Sze Leong Chye & Anor v. United Overseas
Bank (Malaysia) Berhad & Another Appeal [2021] 4 MLRA 304; Mega Meisa
Sdn Bhd & Ors v. Mustapah bin Dorani & Another Appeal [2020] MLRAU 153).

[31] In the premises, we agree with the submission of learned counsel for the
appellant that a successful bidder at a public auction conducted under the NLC
obtains an indefeasible title to the subject property and the unregistered interest
is not protected under the NLC. Every dealing or transaction of a land by a
party whose interest is unregistered in the register of document cannot defeat
the title of the registered proprietor.

Caveat Emptor

[32] We now turn to the issue of caveat empror. Learned counsel for the
respondents submitted that the appellant was careless in bidding for the Land
since the appellant knew about the auction only a day before it and relied solely
on the property agent appointed by them. In support of his submission, learned
counsel for the respondent refers us to the High Court’s judgment in Richard
Curtis & Co Sdn Bhd v. Khatijah Abdul Majid [2012] MLRHU 1666 (“Richard
Curtis”) as follows-

“[60] However the plaintiff chose not to inquire about the size of the subject
land. The maxim caveat emptor “let the buyer beware” requires that the
plaintiff as the purchaser to be cautious as the risks was his and not that of
the defendant. A prudent step or precaution to be undertaken by a purchaser
such as the plaintiff was to make a survey of the subject land to ascertain its
size. However, if the plaintiff opted not to take this precaution it could not
now fault the defendant for the shortfall in the size of the subject land. Hence
the principle of caveat emptor and or “let the buyer beware” would apply to the
factual matrix of this case”.

[33] Per contra, learned counsel for the appellant argued that the above
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case is not applicable because it is a case on a buyer suing a vendor for
misrepresentation on the size of the land.

[34] We agree. We have carefully examined the case of Richard Curtis. In
this particular case, the plaintiff bought the land from the defendant and
alleged that the defendant had only delivered land measuring 3003 square
meters instead of 3602 square meters as stated in the agreement. One of the
issues arose was whether the principle of caveat emptor applies. In that case,
the subject land is under qualified title and the actual area of the subject
land had not been surveyed and approved by the Director of Survey and
Mapping Department. Hence, the principle of caveat emptor is applicable as
the plaintiff could not now fault the defendant for the shortfall in the size of
the subject land after failing to take precaution itself.

[35] The facts in this instant appeal are poles apart from Richard Curtis’ case.
The land in Richard Curtis case is under qualified title and therefore the actual
measurement of the land cannot be ascertained at the point of sale and
purchase. The issue before the court in that case is also different from our
case. The underlying issues posed for our determination in the present case are
relating to the indefeasibility of title and the validity of the surrender of the
Land by the Previous Owners to the State Authority.

[36] What is the principle of caveat emptor? The legal maxim of caveat emptor
has been explained extensively by the majority. It is unprofitable exercise
to regurgitate the same. Simply put, the principle of caveat emptor can be
summarised as follows-

(a) “Caveat emptor” means “let the buyer beware”. The rule is that a
purchaser should make inspection and inquiry as to that which he
is proposing to buy. If a property is being sold on an “as is where
is” basis, this means that it is being sold in its current condition,
whatever this condition happens to be;

(b) the principle of caveat emptor is applicable in a case of disclaimer
of warranty as to the quality, nature, condition and/or defects of
the property sold; and

(c) the principle of caveat emptor will not assist the defendants who do
not have any rights, title, interest and/or benefit in the property.

(See Yee Fatt Motors Enterprise (Segamat) Sdn Bhd v. Director, Johor Road Transport
Department & Ors (Encls 1, 3, 4, 5, 6, 7, 75, 108) [2021] MLRHU 1370, Mohd
Zuhairi Zakaria v. Rosni Anita Ariffin & Anor [2020] MLRHU 1429, Hadland
Arthur John & Anor v. Audra Elaine Gomez [2009] 3 MLRH 496).

[37] In this instant appeal, we observed that the appellant did not inspect the
site based on the statement given by the PW1 that the appellant’s agent only
informed the appellant about the auction a day before it. Nevertheless, even
if the appellant takes steps to inspect the site and later discovered that big
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portion of the Land was covered with the retention pond and the structures,
the ownership on the paper (register document of title) as revealed in the land
searches conducted by the appellant remains unchanged. In addition, given
the fact that the respondents took few months to revert on the status of the
Land and the file for the project went missing, it is reasonable to infer that the
appellant had no knowledge or reason to believe about the alleged surrender of
the Land by the Previous Owners to the State Authority.

[38] The evidence adduced before the High Court showed that the appellant
had used its best efforts by conducting several land searches on the property at
the Land Office before and after bidding for it and the results of the searches
revealed that there was no encumbrance endorsed on register document title
of the Land. In our view the efforts on the part of the appellant should be
considered from an objective point of view, namely what would a reasonable
and prudent person have done to achieve the desired result ie whether the land
had been surrendered by the Previous Owner to the State Authority.

As Is Where Is Basis

[39] Undaunted, learned counsel for the respondents advanced further
argument that the appellant is subjected to cl 18 of Proclamation of Sale,
relying on the case of One Visa Sdn Bhd v. Telekom Malaysia Berhad [2015] 4
MLRH 466 as to the basis of “as is where is”.

[40] On the contrary, learned counsel for the appellant contended that the
above case is not applicable to the present case, because it is not a case on a
dispute regarding ownership of a land between a registered proprietor and a
party who claims to have interests to the land that are not registered. Rather
the issue in the above case was whether the defendant is liable for trespass and
damages for removing the infrastructure from the plaintiff’s lands without the
plaintiff’s knowledge.

[41] We agree with the submission of learned counsel for the appellant. The
case at hand is regarding validity of the surrender of the Land and the appellant
did not dispute on the condition of the Land. Hence, the issue on the basis of
“as is where is” has no bearing on the outcome of the present case.

Adverse Inference

[42] Now, we turn to the issue of adverse inference. Relying on s 114(g) of the
Evidence Act 1950, the Federal Court case of Takako Sakaov. Ng Pek Yuen & Anor
[2009] 3 MLRA 74 and the minority judgment, it was argued by the learned
counsel for the appellant that an adverse inference must be drawn against the
respondents on their failure to call any witnesses from the Previous Owners to
prove that the Land was indeed surrendered by the Previous Owners.

[43] Our short answer to this argument is this. It is well established principle
that the trial judge has the discretion whether or not to draw an adverse
inference from the absence of a witness and this will depend on whether they
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were central or crucial to the issues to be decided. In Efobi v. Royal Mail Group
Ltd[2021] UKSC 33, the United Kingdom Supreme Court referred to “a risk of
making overly legal and technical what reality is or ought to be just a matter of
ordinary rationality”. The court observed that tribunals should be free to draw,
or decline to withdraw, inferences “using their common sense without the need
to consult law book when doing so”. Whether a failure to give evidence was
significant would depend entirely on the context and particular circumstances,
including for example whether the witness was available to give evidence, what
other evidence there was on those points, and the significance of those points
in the context of the case.

[44] We are of the view, in the context of the present case, irrespective of
whether or not the Previous Owners are being called to testify, the statement
given by them is immaterial since the appellant has an indefeasible title as the
appellant’s name is duly registered in the document of title.

Consent Of The Chargee

[45] Learned counsel for the appellant submitted that the majority had erred
on the ground that they had failed to consider the undisputed facts that the
Land had a charge registered in favour of CIMB and no consent in writing of
the chargee has been obtained by the Previous Owners to surrender the Land
to the 3rd respondent.

[46] Per contra, learned counsel for the respondents contended that CIMB’s
approval is not needed for the surrender because part of the Land has been
surrendered by the Previous Owners since 1997 ie before it was charged to
CIMB on 4 August 1999.

[47] Thus, the issue to be addressed is whether there was indeed a valid
surrender of the Land under ss 196(1)(c) read with 196(2)(a) of the NLC when
the consent of the chargee had not been obtained (upon the assumption that
the Land was the agreed lot to be surrendered).

[48] The minority came to the conclusion that there was no valid surrender of
the Land to the State Authority of Selangor. The basis for minority’s decision
is set forth in the following paragraphs of the judgment-

“[75] It would be something rather basic that the state must take possession
of the title to the land if at all there was to be a first step towards an effective
surrender of the land to the state. It was not asked for as the title was with the
bank as any search on the title would reveal.

[76] There can be no effective, valid and legal surrender of the land without
complying with the requisite provisions of ss 195-204H of the NLC. There
is no such thing as an equitable surrender; at least not one that is binding on
the plaintiff and anyone that later would become the subsequent proprietor
to the land. As submitted by learned counsel for the plaintiff there was no
endorsement for more than 20 years since 1996 when the alleged surrender
took place. The plaintiff wanted to be very sure that it was not seeing the
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wrong entries against the said land title and so did no less than four searches
from 2009-2017 to ascertain the status of the said land to be free from all
encumbrances and to be assured of its position in law.

[77] The searches were carried out on 15 July 2009 (appeal record, Vol 3A,
pp 446-447), on 4 May 2011 (appeal record, Vol 3A, pp 448-450), on 30
November 2016 (appeal record, Vol 3A, pp 497-500) and on 11 May 2017
(appeal record, Vol 3A, pp 382-383).

[78] All the searches unmistakably showed that the defendants’ interest in the
lake and its structures were not registered against the land’s register document
of title and there was no record of any surrender of the land to the state...

[85] The surrender of the land, assuming for a moment that there was such
an intention by the previous proprietors and the defendants, was not followed
through by the parties and indeed no evidence of it having been commenced
and continued to completion with the title of the land being surrendered to
the state and the relevant endorsement made against the title.

[86] The chargee bank CIMB Bank was still keeping the issue document of
title which it had to deposit with the land administrator before the auction
could proceed and upon completion of the auction sale and the payment of
the bid price the issue document of title is then released to the successful
bidder who had paid the bid price in accordance with the memorandum of
sale. After the land administrator had issued the certificate of sale under the
NLG, the title to the land would be registered in the name of the successful
bidder, as indeed it had been so registered since 3 October 2011.”

[Emphasis Added]
[49] We shall explain why we agreed with reasons given by the minority.
[50] For convenience, we reproduce the relevant statutory provisions-
“Conditions for approval of surrender

196. (1) No surrender, whether of the whole or a part only of any alienated
land, shall be approved by the State Director or, as the case may be, Land
Administrator unless the following conditions are satisfied-

(@) - (b)...

(c) that every person or body specified in subsection (2) has consented in
writing to the making of the application.

(2) The said persons and bodies are-

(a) any person or body who, at the time when the approval was applied for,
was entitled to the benefit of any registered interest affecting the land
or, as the case may be, the part to be surrendered (including a charge of
any lease or sub-lease);

(b) - (d)...
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Applications for approval of surrender of part 200. (1) Any application
for approval by a proprietor wishing to surrender a part only of the land
comprised in his title shall be made in writing to the Land Administrator in
Form 12B, and shall be accompanied by-

(a) such fee as may be prescribed;

(b) a plan showing the details of the proposal, together with such number
of copies thereof as may be prescribed or, in the absence of any such
prescription, as the Land Administrator may require;

(c) all such written consents to the making of the application as are
required under paragraph (c) of subsection (1) of s 196; and

(d) subject to subsection (3), the issue document of title to the land.

(2) Upon receiving any such application, the Land Administrator shall
endorse, or cause to be endorsed, a note thereof on the register document of
title to the land.

(3) An application under subsection (1) may be submitted without the issue
document of title if that document is in the hands of any person as chargee,
or has been deposited with any person as security for a loan; but in any such
case, the application shall be accompanied instead by a copy of a request by
the proprietor, served on that person under subsection (2) of s 244 or, as the
case may be, subsection (4) of s 281, for the production of the document at the
Land Office within fourteen days of the date thereof.

(4) In a case falling within subsection (3), no action shall be taken on the
application until the issue document, or a replacement thereof, is in the hands
of the Land Administrator; and accordingly, if the document is not produced
pursuant to the request referred to in that subsection, or to any notice served
under s 15 on default in compliance with the request, title in continuation (or,
where appropriate, a duplicate issue document only) shall be prepared under
Chapter 3 of Part Ten as if the circumstances were as specified in paragraph
(c) of subsection (1) of s 166.

Procedure on applications

201. (1) Where any application under subsection (1) of s 200 relates to
land the surrender of which requires the approval of the State Director,
the Land Administrator shall refer the application to him, together with his
recommendations thereon.

(2) If on any application under the said subsection the Land Administrator or,
in a case referred to him as aforesaid, State Director is satisfied-

(a) (Deleted by Act A832).
(b) that the conditions specified in subsection (1) of s 196 are fulfilled, and

(c) that approval ought not to be withheld on the grounds specified in

[2022] 2 MLRA
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subsection (3) of that section,
he shall approve the surrender.

(3) In any other case, the Land Administrator or, as the case may be, State
Director shall reject the application.

(4) On approving, or being informed by the State Director that he has
approved, the surrender, the Land Administrator shall-

(a) revise (by reference to the estimated area of the part to be retained) the
rent payable by the proprietor;

(b) notify the proprietor of the approval and the revised rent; and

(c) make, or cause to be made, a memorial of the surrender on the register
and issue documents of title to the land.

(5) On rejecting, or being informed by the State Director that he has rejected,
the application, the Land Administrator shall-

(a) notify the proprietor; and

(b) cancel, or cause to be cancelled, the note endorsed on the register
document of title pursuant to subsection (2) of section 200.”.

[51] It is clear that in order to be a valid surrender, the procedure under
s 200 of the NLC must be complied with. With respect, we are of the view
that the High Court and the majority in the Court of Appeal erred in law in
reaching the decision that there was a valid surrender as the Previous Owners
did not object to the construction of the retention pond and structures on
the Land. On the factual matrix of the present case as alluded to earlier in
the judgment, there was no evidence to show that any of the procedures
in ss 196, 200 and 201 of the NLC had been adhered to. There was no
consent in writing from the person or body who has registered interest in
the Land (CIMB/chargee) as required by s 196(1)(c) read together with
s 196(2)(a) of NLC.

[52] We would like to emphasise that the surrender of any private land must be
made with the consent of both the registered proprietor and the State Authority
and must be strictly complied with the relevant statutory provisions of the
NLC. We venture to say that these provisions are made for the purpose of
safeguarding the interest of the registered proprietor. Where the procedures
as stipulated by the provisions of the NLC are not adhered to, grave doubts
are cast on the validity and/or legality of the surrender. In the absence of the
consent of CIMB/chargee and by merely relying on the documents and/or
letters produced by the respondents as enumerated in para [7] of this judgment,
it cannot be assumed that all mandatory requirements under the provisions of
the NLC had been adhered to when the State Authority gave its consent for
the transfer.

[53] In the premises and consistent with the Torrens System that registration
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is everything, coupled with the fact that neither the Previous Owners nor the
MBSA attempted to legalise the surrender pursuant to the procedure and
provisions under the NLC, the 2nd leave question must be answered in the
negative.

Damages For Trespass

[54] In the Memorandum of Appeal filed on 30 March 2021, one of the
grounds stated as follows-

14

7. (Assuming that Subject Land Lot 18903 was the agreed lot to be
surrendered to Majlis Perbandaran Shah Alam which is denied) the majority
of the Court of Appeal had erred in fact and in law in failing to order that
the Appellant is entitled to an order for an assessment of damages for the
continuing presence of the Respondents’ structures on the Subject Land Lot
18903 under art 13 of the Federal Constitution (Rights to property) and/
or s 7(3) of the Government Proceedings Act 1956 (Savings of acts done in
exercise of public duties).”.

[Emphasis Added]

[55] The appellant in their written submission at para 9 had also prayed, inter
alia, that-

«

b) An order that the Defendants, jointly and/or severally, pay damages for
trespass on the land known as Lot PT 18903 HS (M) 20109, Mukim Klang,
Tempat Bukit Kemuning, Daerah Klang (“Subject Land Lot 18903”) or any
part thereof from 25 March 2011 (date Plaintiff bought at auction) to the date
the Defendants cease trespass (see relief (3) in Statement of Claim, Encl 4,
PDF p 152);

[56] The appellant submitted that they are entitled to damages, relying on art
13 of the Federal Constitution (“the Constitution”), and inter alia, on the High

Court case of Terra Damansara Sdn Bhd v. Nandex Development Sdn Bhd [2006] 3
MLRH 443 (“ Terra Damansara”).

[57] The principles that can be distilled from case of Terra Damansara may be
summarised as follows-

(a) trespass to land is actionable per se without any proof of damage;

(b) continuing trespass will last so long as objects are inserted into the
land and it gives rise to actions de die in diem - for so long as it
lasts; and

(c) a trespass of this nature will only abate once the objects are
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removed. Successive actions will lie from day to day until the
objects are removed and in each action damages are assessed up
to the date of the action.

[58] Bearing in mind the above principles in the forefront of our mind and
considering that there is no valid surrender of the Land to the state, we can
safely conclude that there was indeed trespass on the Land by the continuing
presence of the respondents’ structures. The corollary issue is this: on what
date the action of trespass arises. In the statement of claim, the appellant is
claiming from the date when the Land was bought at the auction or a date this
court deems fit, as follows-

14

(3) An order that the Defendants, jointly and/or severally, pay damages for
trespass on the land known as Lot PT 18903, HS(M) 20109, Mukim Klang,
Tempat Bukit Kemuning, Daerah Klang, or any part thereof from 25 March
2011 or a date this court deems fit to the date the Defendants cease trespass;

”

[Emphasis Added]

[59] In order to determine the date when the action of trespass arises, it is
pertinent to refer to the chronology of the facts of this case as established in
the High Court. These can be captured in the following paragraphs-

“[4] The Plaintiff had on 25 March 2011 purchased the Land at a public
auction held by the Klang Land Office. The public auction was held on
the application of the chargee bank, CIMB Bank Berhad. According to the
proclamation of sale dated 25 March 2011, there was a retention pond on the
Land and nothing stated therein that any part of the Land was surrendered
or ought to be surrendered and no registered interest was stated on the Land.
The Plaintiff conducted a land search which does not show that the portion
of the Land where the retention pond and the structure were built was
surrendered to the Defendants. The Plaintiff was then the successful bidder
and subsequently purchased the Land for RM3.66 million. After the auction,
the Plaintiff carried out another land search on 4 May 2011 which also does
not show that the portion of land where the retention pond and the structures
were built was never surrendered to the Defendants.

[5] However, sometime on or about July 2011, the Plaintiff engaged PW2,
a licensed land surveyor to carry out a survey on the Land and it revealed
that the retention pond was on the Land. There were also the structures,
such as TNB, staff quarters, huts and store room surrounding the retention
pond which part of the Land, ie being 9.554 acres out of 17.49 acres. PW2
also confirmed that the certified plan of the Land with the Department of
Survey and Mapping Malaysia showed that the retention pond was part of
the land and the Defendants had fenced up and erected the structures next
to the retention pond.The Plaintiff’s agents wrote to, inter alia, the 1st and
2nd Defendants requesting for information and documents justifying the
latter’s occupation of the Land.
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[6] By way of a letter dated 25 October 2013, the 1st Defendant replied to the
Plaintiff’s letter dated 27 September 2013 stating that they are in the process
of collecting the relevant documents/information on the project and the
retention pond on the Land and that a meeting to discuss this matter will
be held once the relevant documents/information obtained. Subsequently, by
the letter dated 11 September 2014, the 1st Defendant wrote to Klang Land
Administrator to apply to enter a Registrar Caveat on the Land and the caveat
was entered on 19 September 2014.

[7] On 10 December 2014, the Plaintiff filed an application in the Shah Alam
High Court via Originating Summons No 24-1381-12/2014 against the 1st
and 2nd Defendants for discovery and to provide necessary documents to
justify their occupation on the Land and this was allowed by the Court on 23
July 2015.

[8] On 11 March 2015, the Defendants lodged a police report No
SEK9/002493/15 stating that they were unable to locate the project file
namely “Projek Rancangan Tebatan Banjir Taman Sri Muda s 25 Shah
Alam” and intended to gather documents and plan from Majlis Bandaraya
Shah Alam (MBSA).

[9] The 1st and 2nd Defendants then produced the documents below:

(a) A copy of official search and Form 11B for the Land (p 63- 66 Bundle
B);

(b) Letter dated 16 September 1996 by Newacres Sdn Bhd to MBSA (p 70
Bundle B);

(c) Site Plan, Location Plan and Source Plan (p 71 Bundle B);
(d) Layout Plan dated 8 June 2006 (p 74 Bundle B).

[10] Notwithstanding the above, the Plaintiff’s solicitors wrote to the
1st Defendant by letter dated 16 March 2017 asking for irrevocable and
unconditional undertaking among others for the delivery of vacant
possession of the Land and removal of the fence and structures within
three days. The Plaintiff then proceeded with filing of this suit on 20 March
2017. The Defendants filed an application for striking out under O 18 r 19
Rules of Court 2012 on 26 October 2017 but later withdrawn to proceed with
the trial.”.

[Emphasis Added]

[60] As can be discerned from narration of the facts above, after the date
of purchase of the Land at auction, the appellant engaged in some sort of
negotiation with the respondents regarding the justification of the respondents’
occupation of the Land. The appellant issued a letter of demand dated 16
March 2017 requiring the respondents to deliver vacant possession and for
removal of structures on the land within three days therefrom. We conclude,
therefore that the action of trespass only occurred on 20 March 2017 (the
date the respondent neglected and/or failed to vacate the Land (See ECH
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Development & Management Sdn Bhd v. Prabagaran Perumal & Anor And Another
Appeal [2020] 5 MLRA 266).

Limitation Period

[61] In our opinion, the issue of limitation period has no role to play at all in
our Torrens System. Section 341 of the NLC provides-

“Adverse possession not to extinguish titles or interests

341. Adverse possession of land for any length of time whatsoever shall
not constitute a bar to the bringing of any action for the recovery thereof
by the proprietor or any person or body entitled to an interest therein, and
accordingly, the Limitation Act 1953, shall in no circumstances operate to
extinguish any title to, or interest in, land.”.

[Emphasis Added]

[62] Our view is fortified by the authoritative text book, National Land Code,
A Commentary, Vol 2, 2019 Desk Edition, Judith Sthombing, LexisNexis, pp
1730-1732-

“[542]

Adverse possession refers to the common law principle under which the /[sic/
title of the proprietor of land or of an interest therein will be extinguished
where that land or interest has been in the possession of another for a period
specified in the appropriate limitations legislation, and where such possession
was without right or title. At the end of the relevant statutory period the true
owner loses all right to take action for recovery of his land or interest and
corresponding to his loss is an enhancement in the adverse possessor enabling
him to claim the title or interest as his. However adverse possession could not
be obtained through the principle of tracking claims to personal interests onto
adverse possession claims; see Yau Day Ching & Anor v. Tan Kian Lai [2011] 2
MLRH 975 where a party unsuccessfully sought to rely on the prior entry of
a licensee as part of a claim to the land under succession

The section clearly provides that there can be no adverse possession under the
Code either against the land of a registered proprietor (s 341) or against the
Government (s 48) The rationale for excluding adverse possession against the
registered proprietor under the Torrens system is said to rest on the concept
that it would conflict with the fundamental principle of indefeasibility 'by
allowing ownership to be proved by evidence of physical occupation": Jamir
Hassan v. Kang Min [1991] 1 MLRH 789 per Haidar J.

[549]

The effect of the section is then to disentitle any adverse possessor from
gaining title or interest to land. It preserves the rights of the owner or interest-
holder over the land or interest so that such a person is in no danger from loss
no matter how long an adverse possessor is in possession. This is not to say
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that the occupation may be under some estoppel which may have some effect
under s 206(3).”

[63] In the result, we say the appellant stands a right to be awarded damages for
trespass on the Land from 20 March 2017.

Conclusion

[64] For the foregoing reasons, we would answer both of the questions of law
posed for our determination in the negative. Consequently, we would allow
the appeal with costs and set aside the decision of the Court of Appeal. We
would affirm the decision and the orders made by the minority of the Court
of Appeal.




NOS Non
0\,‘\33 D/:’/

®

2
»

The Legal

Review

The Definitive Altevnative

snwaga®

The Legal Review Sdn. Bhd. (961275-P)
B-5-8 Plaza Mont’ Kiara,
No. 2 Jalan Mont’ Kiara, Mont’ Kiara,
50480 Kuala Lumpur, Malaysia
Phone:+603 2775 7700 Fax: +603 4108 3337

www.malaysianlawreview.com



5 W.my

The Digital Library

Introducing eLaw
Experience the difference todmy

eLaw.my is Malaysia's largest database of court judgments and legislation, that can be cross-searched and mined by a
feature - rich and user-friendly search engine —clearly the most efficient search tool for busy legal professionals like you.

A Snapshot of Highlights

elaw Library represent overall total
result, click on any of the tabs to
filter result for selected library.
Latest News shows
the latest cases and
legislation.

(1495) @) (24 (U]

Cases Legislation Articles Forms ? Practice Notes

Read more

Browse and navigate other options

elawLibrary v

elaw Library
T cases

B 1545 results found. Latest Law

ZULKIFLEE JUSOH Iwn. ETIQA TAKAFUL
Court of Appeal Put... BERHAD & SATU LAGI

Arifin Zakaria CJ, Richard Malanjum CJSS, Abdull Hamid Embong, Suriyadi Halim Omar, Ahmad Maarop FCJJ

©M @D B

0, pp v. azilah hadri & anor criminal law : penal code - section 302 read with s 34 - murder - common intention- appeal against acquittal Mahkamah Tinggi Malaya Kota Bharu
islation 54-06-

e and discharge of respondents - circumstantial evidence - whether establishing culpabiliy of respondents beyond [BOS-154062013B-- | | [2016] 1 MELR 1

Arices Cites: 22 Cases 13 Legislation Case History ~ Cited by [ [2016] 1 MLRA 126
i . ° o egislation

Practice Notes

Reguletory Guidelines

POST OFFICE SAVINGS BANK ACT 1948 REVI
ACT113
26 Oktober 2015

NAGARAJAN MUNISAMY LWN. PENDAKWA RAYA v

]
Aziah Ali, Ahmadi Asnawi, Abdul Rahman Sebli HHMR a
membunuh orang (murder) jika perbuatan tersebut terjumlah dalam salah satu daripada kerangka-kerangka (limb) seperti i Mahkamah Rayuan Put..
“envisaged" dalam s 300 () atau (b) atau () atau (d) atau mana-mana kombinasi daripadanya. seksyen 302 pula adalah hukuman X sos320m
bagi kesalahan me. )
© 101611 MLRA245

Cites: 5Cases 5Legislation  PDRA)

HOOI CHUK
Thomson CJ, Hill J, Smith J

Advanced search WONG V. LIM SAW CHOO (F)

8 September2015
or Citation search e

CourtOf Appeal Pu..
[505-149-06-2014]
[2016]1 MLRA 386

some degree to conviction for murder and to hanging. itis possible to think of a great variety of .....f the ordinary rule thatin a
criminal prosecution the onus lies upon the prosecution to prove every...... fine or forfeiture except on conviction for an offence. in
other words, it can be said at this sta...

6Cases 4 Legislation Case History Citedgly 1 o8

e > @

v) ST R— O

Citatio vanced Search v Clation Search v

Court of Appeal Putrajaya: [2013] 5 MLRA 212
High Court Malaya Shah Alam :(202) 1 MLRH 546

.
Allow users to see case’s history

© Rargmet O cuarie

Waaraewessy
]
oam

e

o

Latest News
Search within case

judgment by entering
any keyword or phrase.
.

SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS

[2016] 3 MLRH 145

#(lick to gain access to
the provided document
tools

Share}  PDF Searchwithincase @4

cfnary

High Court Malaya, lpoh
Hayatal Akmal Abdul Aziz
Judictal Review No: 25-8-03-2015] <) RS
28 March 2016 \

Civil Procedure : Judical review - - - Non-compliance of of Crime Act 1959 - Valldiy of

Switch  view  beteewn

case :
Judgement/Headnote H

¢ and (b) an order of aertiorari andor declaration to quash the decision of the respondents for an order to place the applicant under restrited residence with police
supervision pursuant fom of Cri spoca 4 i b o

making and void. o valtdity Font
i i joants (i i i t Balai Pols Bercham; (i) the unauthorised appointment of
the Inquiry Officer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with 5 78 of POCA in respect of its establishment; v) the non-compliance of s
10(4) of POCA based the s decision; and i f it i
Inquiry Officer:

Hield (dlsmisstng the applcation with costs):
&) i

remand order, (paras 20, 21,6 25)

rder), The production o the log book was

Out

Search

i 4 Tengh s T

rinl o i
{endered coutd b propey s

7 Coes

At A, A s, Ao

e o (e

ste

Q Easier
@ smarte

Q Faster

Find O

LEGAL PROFESSION ACT 13

ETHICS & PROFESSIONAL e
03E. Appeal fom thefinal
Inforce fom: West Malaysia

The relatic
precedent
distinguist

Legislat

{5 section  Preamble

() 3.Trial of offences u
() 4.Saving of powers
Nothing in this code
ANNOTATION
Refer to Public Prose
“Section 4 ofthe cod

expressly preserved
the process of any C

Refer also to Husdi v
Referalsoto PP . I

*(13] I reliance of th
be ordinarily ettere

(14310 cru, | willsay

You can
State Le
amendme
Main leg
cross-refe

*Clarifica
of The Le
The print

Please n



Latest News shows
the latest cases and
legislation.

o5

Latest Law

 JUSOH Iwn. ETIQA TAKAFUL
SATU LAGI
Tinggi Malaya Kota Bharu

LR 1

ion

E SAVINGS BANK ACT 1948 REVI

earch within case
idgment by entering
ny keyword or phrase.

lick to gain access to
he provided document
ools

Our Features

The Dlgual Lzbrary

Search Engine

elaw Lbrary™ Cases " Legislation Atices ™ Forms ™' Practice Notes "
3 Dictionary
. : : pr— s
w ®
«
°
m |
«
? oo

Judgments Library

SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
[2016] 3 MLRH 145

Rudgment Cites: Cases L gislation “cffinary Shart - 15,150 PENCEA R JREIE]
Fie. ;d\z Ven Qocument Tooks Window _tielp L
High Court Malaya, Ipah 1: = @0 T oo [
: 25-8-03-2015] o 5
Juctateneto: 1 5 @H 0 0 8a i

e T e
e e T

e

0 Easier
@ Smarter

0 Faster Results.

Find Overruled Cas

eLaw has more than 80,000 judgments from Federal/
Supreme Court, Court of Appeal, High Court, Industrial
Court and Syariah Court, dating back to the 1900s.

Multi-Journal Case Citator

Results Search Within eLaw Cases / Citation ExMLRA 2000 1 1 M ale
Wallsegm 0o Si1 ol ffesTo  UView | PecdentHop AdvancedSearch v Citation Search v
™ AT
103 Appea s | O M Oraton e v
e 8w
Yer: 2 v
. & acries Volume 2 v
Bl | 9 e
nfo e s Page Gation Page: v
LEGAL PROFESSION PUBLICTY) RULES 2001 Q P— m m
G OSSO FEsPONSBLIT
ko eion g | 9 e
s R
LEGALPE ACTICE AND ETIQUETTE) RULES 1578 2 mossnsm
Etics Responsibilty Q s

The relationships between referred cases can be viewed via
precedent map diagram or a list — e.g. Followed, referred,
distinguished or overruled.

islation Library

(&) sectin Preamble. Amendments  Tigeline  Didfnary Main Act Search within case Legal Dictionary  Satutory Interpretations  Translator
() 3.Trial of offences under Penal Code and other laws. Case Referred QSearch Dt N
borary ] criminal breach of trust
(0 4.5aving of powers of High Court. " a—
) | Cirka L
Nothing in this Godeshallbe construed as derogating from the powers o jurisdiction of the High Court :
D! | il contat
ANNOTATION )| Sk
; e
Refer to Public Prosecutor v.Saat Hassan & Ors [1984] 1 MLRH 608; =
“Section 4 of the code states that "nothing in this cod8shall be construed as derogating from the powers orjurisdiction of the High Court! In my view t i mond
pressly p d the inherent urisdiction of the High Court. g toother code or o prev )| Cimkultrpens
the fany Court justice” J
K| | Comrmamiton
Refer also to Husdi v. Public Prosectitor (1980] 1 MLRA 423 and the discussion thereof. g | Somlive:
Refer alsoto PP v Ini Abong & Ors (2008) 3 MLRH 260: )| o
N | o
[13] In reliance of the above, | can safely say that a judge of ) arrestawrong at limine and that power and jurisdi 0 | Gipabiahomicde
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: H) Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; 2008] 2 p, | Qe swes
et
134110 o il sy tat heres nowisdon the court wrong.On the factsof the case, | ought to haf g | oo

You can extract judgments based on the citations of the
various local legal journals.”

Dictionary/Translator

You can cross-reference & pr|nt updated Federal and
State Legislation including municipal by-laws and view
amendments in a timeline format.

Main legislation are also annotated with explanations,
cross-references, and cases.

*Clarification: Please note that eLaw’s multi-journal case citator will

elaw has tools such as a law dictionary and a
English - Malay translator to assist your research.

retrieve the corresponding judgment for you, in the version and format

of The Legal Review’s publications, with an affixed MLR* citation. No other publisher’s version of the judgment will be retrieved & exhibited.
The printed judgment in pdf from The Legal Review may then be submitted in Court, should you so require.

Please note that The Legal Review Sdn Bhd (is the content provider) and has no other business association with any other publisher.

Start searching today!

www.elaw.my

my




The Legal

Review

The Definitive Alternative

) ) 201¢ 2 201¢
MLRA | MLRA | MLRA | MR/ AL MLRE MILRE | ML MLRIE 11 ME MELR MELF

4 b 3|4

Malaysi.iﬁi{
Law Review | MLRH

Malaysian @
Law Review

MLRA

The Malaysian Law Review
(Appellate Courts) — a comprehen-
sive collection of cases from the
Court of Appeal and the Federal
Court.

— 48 issues, 6 volumes annually

Cass Reporcd

The Malaysian Law Review
(High Court) — a comprehensive
collection of cases from the High Court.

‘| — 48 issues, 6 volumes annually

MELR

The Malaysian Employment Law
Review — the latest Employment
Law cases from the Industrial Court,
High Court, Court of Appeal and
Federal Court.

— 24 issues, 3 volumes annually

TCLR

The Commonwealth Law Review

— selected decisions from the apex
courts of the Commonwealth including
Australia, India, Singapore, United

- / Kingdom and the Privy Council.

y .
{/ — 6 issues, 1 volume annually

| Published by The Legal Review
Publishing Pte Ltd, Singapore

SSLR

Sabah Sarawak Law Review
—selected decisions from the
courts of Sabah and Sarawak

—12 issues, 2 volumes annually

> 80,000 Cases
eLaw.my is Malaysia's largest database of
court judgments and legislation, that can be
cross searched and mined by a feature-rich
and user-friendly search engine — clearly
riah Cases, Municipal Laws the most efficient search tool for busy legal
professionals like you.

Search Overruled Cases

Federal & State Legislation

Call 03 2775 7700, email marketing@malaysianlawreview.com
or subscribe online at www.malaysianlawreview.com



