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Labour Law: Employment — Dismissal — Adjudication by Industrial Court on 
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The present appeal turned on one aspect of  unfair dismissal law, ie whether 
the Industrial Court, in the exercise of  its statutory function to adjudicate on 
a representation of  dismissal without just cause or excuse under s 20 of  the 
Industrial Relations Act 1967 (‘Act’), might consider matters or issues which 
did not comprise the basis/reason for the dismissal when the employer made 
the decision to dismiss, but which the employer sought to put forward post-
dismissal, in the Industrial Court, to justify its earlier decision to dismiss the 
workman. This issue was of  significance as it touched on the scope and ambit 
of: (a) the Industrial Court’s powers and jurisdiction under s 20; and (b) a 
workman’s right to be heard in relation to the reasons made known to him as 
warranting his dismissal at the time of  such dismissal. The following questions 
were referred to this court: (1) whether the Industrial Court had the right to 
enquire into reasons subsequently put up by the employer vide pleadings to 
justify the dismissal, even if  such reasons were not given at the time of  the 
dismissal; and (2) whether the Federal Court decision in Goon Kwee Phoy v. J 
& P Coats (M) Bhd (“Goon Kwee Phoy”) was authority for the proposition that 
the employer was bound only by the reasons of  dismissal stated in the letter 
of  termination. The employer (“company”) in this appeal sought to rely on 
post-dismissal matters which were raised for the first time before the Industrial 
Court to justify the dismissal of  its workman. The Industrial Court found 
that the dismissal was without just cause and excuse. Both the High Court on 
judicial review and the Court of  Appeal concurred with the final outcome, 
although their reasoning differed. Hence, the present appeal by the company. 

Held (dismissing the appeal with costs): 

(1) It was the statutorily prescribed function of  the Industrial Court to 
examine, investigate the representations of  the workman and then hand 
down an award under s 20(3). It was not the function of  the Industrial Court 
to decide otherwise than prescribed by the Act. The Act implicitly prescribed 
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an investigation into facts and events and reasons at the point and/or time 
of  dismissal. There was no provision in the Act for the industrial tribunal 
to embark on a far ranging survey to ascertain whether given matters which 
the employer had discovered subsequently and not put to the workman, was 
justified in dismissing the workman. A further point which lent weight to the 
construction above was that the jurisdiction of  the Industrial Court was to 
ascertain whether the dismissal was or without just cause or excuse. It followed 
that the ‘just cause or excuse’ giving rise to the dismissal, circumscribed the 
precise area that the Industrial Court was jurisdictionally allowed to examine. 
Any such ‘just cause or excuse’ could only refer to the reason resonating in the 
employer’s mind prior to or preceding the decision to dismiss. Those words did 
not envisage the investigation or contemplation of  matters or reasons that the 
employer discovered subsequently or which operated on the employer’s mind 
post-dismissal. These subsequent matters might well go to the issue of  the 
moulding of  the relevant relief  such as contributory conduct, or comprised a 
basis to refuse reinstatement and reduce or refuse compensation in lieu thereof. 
But such subsequent and fresh evidence could not be utilised retrospectively to 
justify a termination which was not effected for those reasons or on that basis. 
Therefore, both a literal and purposive statutory construction of  s 20 did not 
envisage the employer seeking to justify the termination utilising post-dismissal 
reasons. (paras 51-55) 

(2) Equally, it defied a proper construction of  s 20 of  the Act, to conclude that 
an employer dismissing a workman for a particular reason or series of  events, 
could then rely on a wholly different or additional matters, to justify the same 
dismissal at the Industrial Court, in an effort to bolster or put forward what 
the employer felt, or might be advised, was a “stronger” defence. For these 
reasons, a literal and purposive statutory construction of  the provisions of  s 20 
clearly supported the legal position that the Industrial Court was statutorily 
circumscribed in its jurisdiction to examine, adjudicate and hand down an 
award as to whether the dismissal was with or without just cause or excuse 
premised on matters operating in the mind of  the employer at the time of  
the dismissal. As such, the underlying matters relied upon as comprising ‘just 
cause or excuse’ could not and did not refer to matters discovered or chosen 
to be utilised post-dismissal, in order to justify the dismissal at the Industrial 
Court. (paras 56-57) 

(3) The case of  Goon Kwee Phoy (in the relevant paragraph) restricted the 
enquiry of  the Industrial Court to the reasons given for the action taken by 
the employer. That could only mean the reasons operating on the mind of  
the employer preceding his decision to terminate the workman’s services, 
which were usually specified in the letter of  dismissal. The court in Goon Kwee 
Phoy arrived at the same point as this court did far more pithily, but utilising 
the same rationale. This paragraph could not reasonably be expanded or 
extrapolated to “squeeze” in the proposition that the Industrial Court might 
look to reasons other than those advanced by it for the dismissal at the time of  
the dismissal. In other words, it was not open to the Industrial Court to take 
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into consideration matters or reasons not afforded at the time of  the dismissal, 
albeit, in the letter of  termination or orally, but sought to be raised as a fresh 
basis to justify the dismissal, ex post facto. Therefore, the somewhat contrived 
effort by the company in the instant appeal to extend the principle enunciated 
in Goon Kwee Phoy to accommodate new reasons raised by way of  ‘pleadings’ 
in the Industrial Court, long after the dismissal and the representations thereto, 
was an invalid, unsustainable and flawed reading of  this case. This court was 
guided by the wisdom of  Goon Kwee Phoy, which explained the intent and 
rationale of  s 20 and remained as relevant today as it did when it was decided. 
(paras 69, 70 & 75) 

(4) In the upshot, Question 1 would be answered in the negative. As for 
Question 2, this court would decline to answer it. (para 114) 
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JUDGMENT

Nallini Pathmanathan FCJ:

Introduction

[1] The appeal before us turns on one aspect of  unfair dismissal law. In this 
jurisdiction, the remedy for unfair dismissal is codified, inter alia, in s 20 of  
the Industrial Relations Act 1967 (‘the Act’). The focal point of  the appeal 
turns on whether the Industrial Court, in the exercise of  its statutory function 
to adjudicate on a representation of  dismissal without just cause or excuse 
under s 20 of  the Act, may consider matters or issues which did not comprise 
basis/reason for the dismissal when the employer made the decision to dismiss, 
but which the employer seeks to put forward post-dismissal, in the Industrial 
Court, to justify its earlier decision to dismiss the workman.

[2] This issue is of  significance as it touches on the scope and ambit of:

(a)	 The Industrial Court’s powers and jurisdiction under s 20; and

(b)	 A workman’s right to be heard in relation to the reasons made 
known to him as warranting his dismissal at the time of  such 
dismissal.

[3] The following questions were referred to us:

(a)	 Whether the Industrial Court has the right to enquire into reasons 
subsequently put up by the employer via pleading to justify the 
dismissal, even if  such reasons were not given at the time of  the 
dismissal.

(b)	 Whether the Federal Court decision in Goon Kwee Phoy v. J & P 
Coats (M) Bhd [1981] 1 MLRA 415 is authority for the proposition 
that the employer is bound only by the reasons of  dismissal stated 
in the letter of  termination.

[4] On 22 June 2021 we dismissed the appeal by the employer seeking to 
rely on post-dismissal matters which were raised for the first time before the 
Industrial Court. In dismissing the appeal we indicated that we were guided by 
the rationale behind the Act and the principles of  natural justice. We now give 
our full reasons for reaching that conclusion.

Background

[5] In the instant appeal, the appellant, Maritime Intelligence Sdn Bhd is the 
employer, who for ease of  reference will be referred to as the Company in the 
rest of  this judgment. The workman, Tan Ah Gek aka Jenny will be referred 
to as ‘Jenny’.

[6] The company owns an educational institution named the Netherlands 
Maritime Institute of  Technology (‘the institute’), where the workman 
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commenced employment on 17 March 2014 as the Vice President - Services & 
Registrar (‘VPSR’).

[7] At her pre-employment interview which was conducted by a panel 
comprising the President of  the institute and several directors of  the company, 
the workman made available all her certificates and qualifications including the 
impugned qualification relating to Newport University. At the time Jenny was 
not queried on the qualification nor its accreditation in Malaysia. In short her 
qualifications were accepted as fully disclosed by the workman. Subsequently 
throughout the course of  her employment, no one in the organisation queried 
her on this issue either.

[8] The complaints leading up to her dismissal arose as a consequence of  a 
petition signed by more than half  of  the employees of  the company, alleging 
that Jenny had abused her power and conducted herself  unethically and 
unprofessionally. The petition was submitted to one Dr Mohd Farhan, a 
director and shareholder of  the company sometime in mid-November 2014. 
He requested Professor Malek, the President and CEO of  the institute to 
investigate and report on the allegations.

[9] Professor Malek, who was a personal friend of  the workman and 
had recommended her to the position at the institute, did not conduct an 
investigation. Instead, he recommended taking action against four employees 
who were believed to have initiated the petition on the basis of  their purported 
poor performance.

[10] The company then appointed an independent person to investigate the 
petition, one Haji Arip, a retired director from the labour department (COW-
6). Based on Haji Arip’s investigation and report, the company was convinced 
that the workman had committed misconduct and issued a show cause letter 
on 6 January 2015. It found Jenny’s explanation unacceptable and proceeded 
to conduct a domestic inquiry, premised on the following charges:

(a)	 Belittling and undermining the authority of  Dr Mohd Farhan, the 
director of  the company that owned the institute;

(b)	 Unethical behaviour that could tarnish the image of  the institute 
(screaming loudly enough to be heard on other floors, threatening 
one of  the signatories to the petition against her, improperly 
managing the Exams Unit under her direct supervision and 
matters under her portfolio, Student Affairs);

(c)	 Humiliating the tea lady as well as acting unprofessionally and 
unethically; and

(d)	 Using derogatory language about the academic staff  with the 
intention of  creating a negative perception among other staff  
members.
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[11] The domestic inquiry panel found that there was sufficient cogent and 
convincing evidence to indicate that the allegations against Jenny were 
established. It furnished written grounds to this effect.

[12] The company dismissed Jenny with immediate effect vide letter dated          
5 February 2015. Jenny appealed but the company responded stating that in 
view of  the findings of  improper conduct, it was untenable for her to continue 
in her employment with the company.

[13] Jenny then filed a representation under s 20(1) seeking reinstatement, 
leading to a reference to the Industrial Court.

Decision Of The Courts Below

[14] The Industrial Court found that the dismissal was without just cause 
and excuse. Both the High Court on judicial review and the Court of  Appeal 
concurred with the final outcome, although their reasoning differed.

The Industrial Court

[15] Vide Tan Ah Gek v. Maritime Intelligence Sdn Bhd [2018] 2 MELR 35, the 
Industrial Court concluded that the dismissal was without just cause or excuse. 
In its grounds, it held inter alia that:

(a) The domestic inquiry was invalid as the panel was not neutral, 
independent or impartial. The principles of  natural justice had been 
contravened;

(b) Applying Dreamland Corp (M) Sdn Bhd v. Choong Chin Sooi & 
Industrial Court of  Malaysia [1987] 1 MELR 39; [1987] 1 MLRA 357 
(‘Dreamland’), the Industrial Court heard the matter afresh, allowing 
the company to establish before it, the reasons and basis for deciding 
to dismiss Jenny;

(c) Having heard the matter afresh, the Industrial Court concluded 
that the company had failed to substantiate the four allegations made 
against Jenny. This was because, inter alia, material witnesses to the 
events were not called, and no obvious damage to the company as a 
consequence of  her conduct was proven;

(d) Significantly for the purposes of  this appeal, the company raised 
for the first time in the Industrial Court, in its pleadings, the allegation 
that the dismissal was justified because the workman was never 
qualified for her position from the outset, as her Master’s degree was 
from Newport University in the United States of  America, which 
was an unaccredited university in Malaysia. Further and alternatively 
the company also raised for the first time that Jenny’s claim to have 
obtained the Masters’ degree was false.
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[16] It is the ability and appropriateness of  the company to seek to justify 
its decision to dismiss Jenny on 5 February 2015 by raising the two new 
allegations post-dismissal, and for the first time in the Industrial Court through 
its pleadings in or around 2016, long after having made the decision to dismiss 
Jenny, that comprise the subject matter of  the instant appeal. Does s 20 of  the 
Act envisage or permit the Industrial Court to consider matters?

[17] The Industrial Court rejected reinstatement as an appropriate remedy 
but awarded Jenny compensation instead, in the sum of  RM288,000.00 less 
any statutory deductions. The company sought to quash the decision of  the 
Industrial Court.

The Decision Of The High Court

[18] The High Court dismissed the company’s application for judicial review, 
holding, amongst others, as follows:

(a)	 The Industrial Court does not have to consider the submissions 
about the workman’s lack of  qualifications as this was not one 
of  the reasons for her dismissal. The court relied on the Federal 
Court judgment of  Raja Azlan Shah CJ (Malaya) in Goon Kwee 
Phoy v. J & P Coats (M) Bhd [1981] 1 MLRA 415 (‘Goon Kwee 
Phoy’) where His Highness held that neither the Industrial Court 
nor the High Court can go into another reason not relied on by 
the company for the dismissal;

(b)	 The High Court also held that there was no procedural impropriety, 
irrationality or illegality in the decision-making process of  the 
Industrial Court. As such, there was no reason for the High Court 
to disturb those findings, namely that the domestic inquiry was 
invalid and that the company failed to establish the charges when 
the Industrial Court heard the matter afresh in accordance with 
Dreamland (above).

[19] Dissatisfied, the company appealed to the Court of  Appeal on the sole 
ground that the Industrial Court wrongly rejected and failed to consider the 
evidence on the workman’s purported lack of  qualifications.

[20] In other words, the appeal was centred solely on the issue of  the admission 
of  new or fresh evidence to substantiate the dismissal, which had not been the 
subject matter of  consideration at the point in time when the workman, Jenny 
was dismissed.

The Court Of Appeal

[21] The Court of  Appeal dismissed the appeal holding, amongst others, as 
follows:

(a)	 Goon Kwee Phoy (above) is not authority for the proposition that 
the employer is bound only by the reasons stated in the letter of  
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dismissal. It agreed with the contention of  the company that the 
employer could adduce matters other than those specified in the 
letter of  termination in order to justify the dismissal, as held in the 
Industrial Court cases of  Time Magazine Service Sdn Bhd v. Ganesan 
R S Ramasamy [1994] 1 MELR 14 (‘Time Magazine’), Sugunasegari 
P S Suppiah v. SAP Malaysia Sdn Bhd [2011] 1 MELR 514 
(‘Sugunasegari’), and most recently in Raja Nazim Raja Nazuddin v. 
Padu Corporation [2019] MELRU 967, and others;

(b)	 The cases of  Dreamland (above) and Wong Yuen Hock v. Syarikat 
Hong Leong Assurance Sdn Bhd & Another Appeal [1995] 1 MLRA 
412 (‘Wong Yuen Hock’), it held, appear to support the above 
proposition as these cases held that the failure to convene a 
domestic inquiry is not fatal to the company’s case if  it could 
justify the dismissal at the hearing before the Industrial Court;

(c)	 The Industrial Court has the right to inquire into grounds 
that differed from the reasons for the dismissal, which were 
subsequently raised by the company in its pleadings, to justify the 
workman’s dismissal. In so doing, the Court of  Appeal relied on 
case-law from the Industrial Court such as Galift (M) Sdn Bhd v. Tay 
Keng Lock [1993] 1 MELR 477 (‘Galift’) and Time Magazine. These 
cases in turn, purported to rely on the unreported Supreme Court 
decision in National Lane Finance Cooperative Society Ltd v. Raman 
Perumal Thever (‘National Lane Finance’) as laying down such a 
proposition. The Court of  Appeal did however add the rider that 
it would be presumptuous to conclude that such a proposition is 
applicable in every case, as none of  the Industrial Court awards or 
court cases which referred to National Lane Finance (unreported) 
had the benefit of  the fully reasoned judgment from the Supreme 
Court;

(d)	 The Industrial Court was entitled to consider why the company 
had raised a new ground for dismissal before the Industrial Court 
on the grounds that readily accepting such a new ground would 
defeat the very purpose of  convening a domestic inquiry, which is 
designed to give the workman an opportunity to defend himself  
against specific allegations. It would be open to an employer 
to reserve other allegations of  misconduct, and raise them 
subsequently and post-dismissal, at the Industrial Court stage, to 
bolster itself  against a possible finding that the original charges 
against the workman were found to be insufficient to justify the 
dismissal;

(e)	 The company is not precluded from raising new grounds in its 
pleadings but the Industrial Court has the discretion whether to 
consider the new grounds and if  it did, the requisite weight to be 
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attached to the same. The Court of  Appeal went on to outline the 
considerations that the Industrial Court could take into account in 
determining whether to allow the new grounds including the bona 
fides of  the new ground and the weight to be accorded to the new 
ground;

(f)	 The Court of  Appeal distinguished the two situations where the 
company gave no reasons at all for dismissing the workman, 
and where the company gave some reasons for dismissing the 
workman but only raised new grounds before the Industrial Court. 
The Court of  Appeal held that in the former situation, it could be 
concluded that the company elected to justify its dismissal of  the 
workman at the Industrial Court. However in the latter situation, 
the Industrial Court ought to be entitled to satisfy itself  as to why 
the new ground of  misconduct was not communicated to the 
workman earlier.

[22] By its decision, the Court of  Appeal has taken a new and definitive  
position on post-dismissal allegations in dismissal cases under s 20, which has 
neither been articulated nor accepted as the applicable position in law under 
the Act, by the superior appellate courts.

[23] Having set out the law, the Court of  Appeal went on to consider the 
merits of  the new ground. It concluded that the allegation was unmeritorious 
for a variety of  well-analysed and articulated reasons.

[24] But that is not the purport of  this appeal. As stated at the outset, 
this appeal turns on whether post-dismissal allegations which were not 
contemplated by the employer at the time of  the dismissal can be brought up 
for the very first time in the Industrial Court by the company in its pleadings.

[25] Therefore the details pertaining to the merits of  the claim of  a false 
degree and a separate charge of  possessing a degree from a university that 
is not accredited in this jurisdiction are not of  relevance to the issues and 
questions of  law before us. Accordingly, we shall not set out the details of  the 
same, nor review the decision of  the Court of  Appeal in this aspect. Suffice to 
conclude that the Court of  Appeal upheld the Industrial Court’s rejection of  
the company’s new allegation.

[26] However it must be said that the reasoning of  the Court of  Appeal and its 
conclusions on the law were completely different from the propositions of  law 
advanced by the Industrial Court and affirmed by the High Court, the latter 
relying on Goon Kwee Phoy (above) and the principles it is so renowned for.

The Federal Court

[27] On 29 September 2020, the company was granted leave to appeal to the 
Federal Court on the questions of  law stated above and reproduced below for 
convenience:
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(a)	 Whether the Industrial Court has the right to enquire into reasons 
subsequently put up by the employer via pleading to justify the 
dismissal, even if  such reasons were not given at the time of  the 
dismissal.

(b)	 Whether the Federal Court decision in Goon Kwee Phoy v. J & P 
Coats (M) Bhd [1981] 1 MLRA 415 is authority for the proposition 
that the employer is bound only by the reasons of  dismissal stated 
in the letter of  termination.

Submissions Before Us

The Company’s Submissions In Summary

[28] In summary, learned counsel for the company sought to establish that the 
practice in the Industrial Court is to accept and consider the company’s post-
dismissal allegations (meaning matters which occurred during the workman’s 
tenure but which were only discovered after the dismissal), in determining 
whether the workman’s dismissal was with just cause or excuse.

[29] Counsel relied on selected cases which supported the position he was 
propounding, including Time Magazine (above), Galift (above) which was 
referred to in Selva Rani Sinnathamby v. Concorde Hotel Kuala Lumpur [2014] 
MELRU 358, Sugunasegari (above), and Mohd Muhayadin Rani v. RM Otomobil 
Sdn Bhd [2011] 3 MELR 1.

[30] It was however pointed out by this court on the issue of  the reliance on 
selected case-law only, that it was incumbent on counsel to make reference to 
all relevant case-law and to desist from selecting cases which only supported 
the company’s position, in an effort to persuade this court that the accepted or 
prevalent practice in the Industrial Court is that the tribunal accepts, as a matter 
of  course, post dismissal grounds at the hearing before it, without question.

[31] Learned counsel for the company further submitted that the decision 
of  the Court of  Appeal is contrary to the ratio decidendi of  the case of  
National Land Finance Cooperative Society Ltd v. Raman Perumal Thevar & Anor 
(unreported) where the Supreme Court held that that the court has the right 
to enquire into other grounds subsequently advanced by the employer to 
justify the dismissal.

[32] It was further submitted that the Court of  Appeal failed to appreciate 
that the High Court wrongly applied the decision in Goon Kwee Phoy v. J & P 
Coats (M) Bhd [1981] 1 MLRA 415 because the case of  Time Magazine Service 
Sdn Bhd v. Ganesan R S Ramasamy [1994] 1 MELR 14 has ruled that Goon 
Kwee Phoy is not authority for the proposition that an employer is bound 
by the reasons stated in the letter of  termination. The appellant contended 
that since it had pleaded the issue of  the respondent’s lack of  postgraduate 
qualifications, the court must consider this issue. The appellant argued that it 
is entrenched in Industrial Court authorities that the court has the right and 
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duty to inquire into subsequent reasons pleaded in the statement in reply.

[33] The company admitted that the workman’s lack of  postgraduate 
qualifications was not one of  the reasons that led to her dismissal, which was 
why it was not stated in the letter of  dismissal, but as the company subsequently 
investigated this issue and decided there were merits in that contention, 
maintained the workman’s dismissal was justified as she was not qualified 
for her position. Secondly it provided good basis for why she should not be 
reinstated to her former position. Therefore, her claim must fail.

[34] The company further submitted that the issue of  the workman’s lack of  
postgraduate qualifications was fully ventilated at trial, so the Industrial Court 
erred in failing to consider this pleaded issue, and the courts below failed to 
appreciate the Industrial Court’s error of  law.

The Workman’s Submissions In Summary

[35] Learned counsel for the workman referred the court to a related aspect 
of  the (unreported) National Land Finance case, which was reported in National 
Land Finance Co-operative Society Ltd v. Raman s/o Perumal Thevar [1993] 2 MELR 
567, to support a different interpretation of  the Supreme Court decision in 
National Land Finance (unreported). That case related to the Industrial Court’s 
determination of  the workman’s application under s 33A of  the Act, to refer 
points of  law to the High Court. This matter and hearing took place after the 
Supreme Court adjudicated on National Land Finance (unreported), without 
giving reasons for its reversal of  the High Court decision. In dismissing this        
s 33A application, the Industrial Court interpreted the Supreme Court decision 
as follows:

“[2nd column para H]...since the Supreme Court has overruled the High 
Court’s decision that:

The reason for termination or dismissal must be given in the notice of  
dismissal or termination itself, and if  not so given, then the termination or 
dismissal is without reason.

It is implied that even if  no reason is given in the notice of  termination, the 
Court has the right to enquire into other grounds subsequently put up by the 
employer to justify the dismissal...”

[36] It was submitted that the decision of  the Supreme Court case of  
National Land Finance (unreported) is not applicable to the present case as it 
is distinguishable on the facts. It was a situation where the company gave no 
reasons at all for dismissing the workman, as opposed to the fact scenario here, 
where the company gave certain specific reasons pursuant to the conduct of  
a domestic inquiry and then chose to raise a new and disparate ground for 
dismissal before the Industrial Court. As it was distinguishable learned counsel 
submitted that all other Industrial Court case-law relying on National Land 
Finance (unreported) would be similarly inapplicable.
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[37] In concluding his submissions, counsel for the workman submitted that 
Question 1 ought to be answered in the negative. As for Question 2, if  it were to 
be answered in the negative, it would have dire consequences for all workmen 
in this country as it would open the floodgates to similar conduct by other 
employers in firing workmen before finding reasons to justify the dismissals. 
He also submitted that it would be a violation of  natural justice if  employers 
were to be allowed to do so.

Discussion And Analysis

[38] The question of  whether or not the Industrial Court is entitled to consider 
new or fresh reasons accorded by an employer post-dismissal at the hearing 
before the Industrial Court, in an effort to justify the dismissal, is correctly 
answered by construing the relevant provisions of  the Act to ascertain whether 
the Industrial Court may do so. Prior to construing the case-law on this subject, 
the first point of  reference must be the specific law enacted by Parliament to 
provide for a situation of  unfair dismissal.

[39] The starting point must be that the right to livelihood is a fundamental 
right guaranteed under art 5(1) of  the Federal Constitution, see Tan Tek Seng 
v. Suruhanjaya Perkhidmatan Pendidikan & Anor [1996] 1 MLRA 186. This 
fundamental right is exemplified by, inter alia, s 20(1) of  the Act. It is a statutory 
provision that cuts across the common law position of  master and servant and 
termination simpliciter, which entitles an employer to terminate the services of  
its employee provided such termination is in accordance with the terms of  the 
employee’s contract. Tan Tek Seng deals with the employment of  civil servants 
which is given constitutional protection against dismissal pursuant to art 135 
of  the Federal Constitution. The contract of  employment of  private employees 
is also given protection under the Industrial Relations Act 1967.

[40] To that end, the Act and s 20 comprise social legislation promulgated by 
Parliament to ensure that a workman’s right to earn a livelihood is not truncated 
arbitrarily at the will of  an employer. Section 20 in particular precludes 
arbitrary and capricious decisions taken to cease/halt a person’s employment, 
because it is recognised that the right to earn a livelihood is a fundamental 
liberty and entitlement, that deserves protection. As social legislation, it is 
incumbent upon this court, when construing its provisions to give the statutory 
provisions a construction which would assist to achieve the object of  the Act. 
The evolution of  industrial law in this jurisdiction and many decisions of  this 
court have emphasised the importance, significance and relevance of  having 
regard to the fact doctrine of  social justice. See for instance, Crystal Crown 
Hotel & Resort Sdn Bhd (Crystal Crown Hotel Petaling Jaya) v. Kesatuan Kebangsaan 
Pekerja-Pekerja Hotel, Bar & Restoran Semenanjung Malaysia [2021] 2 MELR 84; 
[2021] 2 MLRA 696.

[41] Section 20 of  the Act provides such protection. Where a ‘workman’ or 
employee considers that he has been dismissed ‘without just cause or excuse’ 
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by his employer, he may make representations as outlined in the Act, seeking 
the remedy of  reinstatement to his former employment.

Part IV of  the Industrial Relations Act 1967 "REPRESENTATIONS ON 
DISMISSALS" provides the procedure for an aggrieved workman in s 20:

20. (1) Where a workman, irrespective of  whether he is a member of  a 
trade union of  workmen or otherwise, considers that he has been dismissed 
without just cause or excuse by his employer, he may make representations 
in writing to the Director General to be reinstated in his former employment; 
the representations may be filed at the office of  the Director General nearest 
to the place of  employment from which the workman was dismissed.

[Emphasis Added]

(1A) [omitted, this section is on the timeframe to make a representation.]

(2) Upon receipt of  the representations the Director General shall take such 
steps as he may consider necessary or expedient so that an expeditious 
settlement thereof  is arrived at; where the Director General is satisfied that 
there is no likelihood of  the representations being settled, he shall notify the 
Minister accordingly.

(3) Upon receiving the notification of  the Director General under subsection 
(2), the Minister may, if  he thinks fit, refer the representations to the Court 
for an award.

[42] Section 20(1) therefore makes it clear that representations ie a grievance 
may be lodged, based on the workman’s own subjective view that his 
employment has been terminated without a well-grounded, impartial and 
reasonable basis. This affords the workman an immediate avenue of  redress 
and access to justice. The remedy is reinstatement, which means that the 
workman is entitled to return to work, with no loss suffered, where there was 
no reasoned basis for the dismissal.

[43] The procedure outlined in the section provides for the process of  
conciliation and if  that fails, notification to the Minister of  Human Resources 
who has the discretion to refer the matter to an industrial adjudicatory tribunal, 
ie the Industrial Court.

[44] Section 20(3) provides for the representations made by the workman in         
s 20(1) to comprise the subject matter of  an award of  the Industrial Court. The 
representations made by the workman refer to the complaint of  a dismissal 
without just cause or excuse.

[45] This in turn means that the Industrial Court is required by law to 
investigate and adjudicate on the representations by the workman of  a 
dismissal without just cause or excuse, concluding in an award. To that extent 
the jurisdiction of  the Industrial Court, which is an industrial adjudicatory 
tribunal created by statute, is prescribed and circumscribed by s 20(3) of  the 
Act. And that jurisdiction is solely to ascertain whether the representations 
of  the workman of  dismissal without just cause or excuse, has been made out.
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[46] By virtue of  the clear statutory content of  s 20(3), the function of  the 
Industrial Court is tied inextricably to the representations of  the workman of  a 
dismissal without just cause or excuse. Those representations are made by the 
workman at the time of  his dismissal, for reasons which he feels are without 
any reasoned basis or for reasons that are insufficient to warrant a dismissal. 
The focus of  the enquiry of  the Industrial Court under s 20(3) of  the Act, is 
therefore premised on matters and events as they occurred at the time of  the 
dismissal. The reasons operating in the mind of  the employer, which preceded 
the decision to terminate, and resulted in the decision to terminate, comprise 
the matters to be considered and adjudicated upon by the Industrial Court 
under s 20(3).

[47] By way of  elaboration of  this point, specific factors, events or reasons 
would have operated on the employer’s mind, prior to the employer deciding 
to terminate the workman’s services. It is those reasons, factors or events which 
comprise the basis for the dismissal. And the workman makes his representation 
or complaint of  dismissal without just cause or excuse based on those reasons, 
factors or events only under s 20(1). It therefore follows that the representations 
based on those limited reasons factors or events only, can comprise the basis for 
assessment and adjudication by the Industrial Court under s 20(3). 

[48] The term ‘representations’ therefore ties the jurisdiction of  the Industrial 
Court down to the reasons, factors or events operating in the mind of  the 
employer at the time of  dismissal resulting in the representation.

[49] In a situation where the employer gave no reasons whatsoever for 
dismissing the workman, the scope of  the Industrial Court’s adjudication is 
still tied to the representations and thereby to the factors operating in the mind 
of  the employer at the time of  the dismissal. The fact that those reasons have 
not been articulated does not alter the object and effect of  s 20(1) or 20(3). The 
Industrial Court is bound to restrict the inquiry to that extent. This issue is 
considered in further detail below.

[50] There is no provision for the Industrial Court to consider matters outside 
of  the representation by the workman, under s 20(3). Matters outside of  the 
representation would include matters which were not operative in the employer’s 
mind when the decision to dismiss was taken, but which the employer chooses 
to put forward post-dismissal at a subsequent stage in the Industrial Court, 
to justify the decision to dismiss the workman, ex post facto. The very specific 
wording of  s 20 does not prescribe or allow an overarching survey by the 
Industrial Court of  any and all matters both pre and post dismissal, in an effort 
to ascertain whether the workman’s representations are made out.

[51] In summary, on this point, it is the statutorily prescribed function of  the 
Industrial Court to examine, investigate the representations of  the workman and 
then hand down an award under s 20(3). It is not the function of  the Industrial 
Court to decide otherwise than prescribed by the Act. The Act implicitly 
prescribes an investigation into facts and events and reasons at the point and/
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or time of  dismissal. There is no provision in the Act for the industrial tribunal 
to embark on a far ranging survey to ascertain whether given matters which 
the employer has discovered subsequently and not put to the workman, it is 
justified in dismissing the workman.

[52] A further point which lends weight to the construction above is that the 
jurisdiction of  the Industrial Court is to ascertain whether the dismissal was 
or without just cause or excuse. It follows that the ‘just cause or excuse’ giving 
rise to the dismissal, circumscribes the precise area that the Industrial Court is 
jurisdictionally allowed to examine.

[53] Any such ‘just cause or excuse’ can only refer to the reason resonating 
in the employer’s mind, prior to, or preceding the decision to dismiss. Those 
words do not envisage the investigation or contemplation of  matters or reasons 
that the employer discovers subsequently or which operate on the employer’s 
mind post dismissal.

[54] These subsequent matters may well go to the issue of  the moulding of  
the relevant relief  such as contributory conduct, or comprise basis to refuse 
reinstatement and reduce or refuse compensation in lieu. But such subsequent 
and fresh evidence cannot be utilised retrospectively to justify a termination 
which was not effected for those reasons or on that basis. It is reiterated that 
this is because such ‘cause’ did not operate on the employer’s mind at the 
material time.

[55] Therefore both a literal and purposive statutory construction of  s 20 does 
not envisage the employer seeking to justify the termination utilising post-
dismissal reasons.

[56] Equally, it defies a proper construction of  s 20 of  the Act, to conclude that 
an employer dismissing a workman for a particular reason or series of  events, 
can then rely on a wholly different or additional matters, to justify the same 
dismissal at the Industrial Court, in an effort to bolster or put forward what the 
employer feels, or may be advised, is a “stronger” defence.

[57] For these reasons, we are of  the view that a literal and purposive statutory 
construction of  the provisions of  s 20 clearly support the legal position that 
the Industrial Court is statutorily circumscribed in its jurisdiction to examine, 
adjudicate and hand down an award as to whether the dismissal was with 
or without just cause or excuse premised on matters operating in the mind 
of  the employer at the time of  the dismissal. As such the underlying matters 
relied upon as comprising ‘just cause or excuse’ cannot and do not refer to 
matters discovered or chosen to be utilised post dismissal, in order to justify the 
dismissal at the Industrial Court.

[58]Goon Kwee Phoy v. J & P Coats (M) Bhd [1981] 1 MLRA 415 (‘Goon Kwee 
Phoy’) - the misapprehension of Goon Kwee Phoy by the Industrial Court in 
Time Magazine Sdn Bhd v. Ganesan R S Ramasamy [1994] 1 MELR 14 (‘Time 
Magazine’).
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[59] Much was submitted and said on the celebrated case of  Goon Kwee Phoy 
(above), a stalwart of  industrial adjudication in this country for some forty 
years now. This is largely because the learned High Court Judge correctly relied 
on this case to maintain that the Industrial Court was bound to determine 
whether the dismissal was with or without just cause or excuse premised on the 
reasons given in the letter of  termination, and not rely on matters or reasons 
given subsequently by the employer post dismissal.

[60] Learned counsel for the company however relied on this case to maintain 
that it was authority for the proposition that an employer is entitled to plead and 
rely on subsequent or new reasons to justify the dismissal of  a workman in the 
Industrial Court, and the Industrial Court is entitled to take into consideration 
those new subsequent matters in determining whether the dismissal was or 
without just cause or excuse.

[61] We consider this issue below, as it comprised a substantive part of  the 
basis relied on to support the proposition that subsequently found factors are 
admissible to justify a dismissal on the part of  an employer.

Goon Kwee Phoy

[62] The case of  Goon Kwee Phoy (above) concerned a workman who lodged a 
representation of  dismissal without just cause or excuse when his services were 
terminated on the stated grounds of  redundancy in his letter of  termination. In 
accordance with his contract of  employment he was given the requisite notice 
of  one month’s pay as well as an ex-gratia payment of  six months’ payment as 
retrenchment benefits.

[63] But his grievance and subsequent representation under s 20(1) was that 
there was no actual redundancy. As such, he maintained that the dismissal 
was without just cause or excuse. In other words, despite compliance with the 
contractual terms and the payment of  retrenchment benefits, he challenged the 
fact of  redundancy and maintained that it was in reality a dismissal without 
just cause or excuse.

[64] The High Court however, held that there could be no dismissal under 
s 20 of  the Industrial Relations Act 1967 because there had been complete 
compliance with the terms of  the workman’s contract of  employment. In other 
words, the High Court held that where a contract was terminated simpliciter 
and the terms of  the contract of  service were complied with, it could not 
amount to a dismissal under s 20 of  the Act.

[65] The Federal Court corrected this error holding, inter alia, that a 
termination simpliciter which complied with the terms of  the contract of  
employment, but which was not grounded on any just cause or excuse, could 
still comprise a dismissal without just cause or excuse enabling the workman 
to claim reinstatement to his former employment under s 20 of  the Act.
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[66] As alluded to earlier in this judgment, the High Court failed to appreciate 
that the Act cuts through the common law position of  master and servant and 
provides redress for anyone whose livelihood has been affected by a dismissal 
without sufficient basis or reason. In other words, even if  an employer complies 
with his contractual obligations under a contract of  service, a workman is still 
entitled to make a representation under s 20, where he is of  the view that he was 
dismissed without just cause or excuse. The legislation in the form of  the Act 
provides protection for the workman’s livelihood notwithstanding compliance 
with the terms of  the contract of  service.

[67] Therefore the ratio of  Goon Kwee Phoy (above) is the recognition of  the 
foregoing legal principle encapsulated crisply by Raja Azlan Shah then CJ 
(Malaya) as follows:

“...We do not see any material difference between a termination of  the contract 
of  employment by due notice and a unilateral dismissal of  a summary nature. 
The effect is the same and the result must be the same...”

There is therefore no difference between a termination simpliciter which 
complies with the terms of  a contract of  service and a unilateral dismissal for 
cause. Both enable a workman to lodge representations of  a dismissal without 
just cause or excuse.

[68] After making this fundamental point it was held:

“...Where representations are made and are referred to the Industrial Court 
for enquiry, it is the duty of  the court to determine whether the termination or 
the dismissal is with or without just cause or excuse. If  the employer chooses 
to give a reason for the action taken by him, the duty of  the Industrial Court 
will be to enquire whether that excuse or reason has or has not been made 
out… The proper enquiry of the court is the reason advanced by it and that 
court or the High Court cannot go into another reason not relied on by the 
employer or find one for it.”

[Emphasis Added]

[69] This portion of  the passage restricts the enquiry of  the Industrial Court 
to the reasons given for the action taken by the employer. That can only mean 
the reasons operating on the mind of  the employer preceding his decision to 
terminate the workman’s services, which are usually specified in the letter of  
dismissal. This court in Goon Kwee Phoy (above) arrived at the same point as we 
did, in the earlier paragraphs of  this judgment, far more pithily, but utilising 
the same rationale.

[70] This paragraph cannot reasonably be expanded or extrapolated to 
“squeeze” in the proposition that the Industrial Court may look to reasons 
other than those advanced by it for the dismissal at the time of  the dismissal. 
In other words, it is not open to the Industrial Court to take into consideration 
matters or reasons not afforded at the time of  the dismissal albeit in the letter 
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of  termination or orally, but sought to be raised as a fresh basis to justify the 
dismissal, ex post facto.

[71] Subsequent to this all important passage, at the end of  the judgment, it 
was stated that:

“...We do not think that having regard to the company’s pleadings in the 
Industrial Court, the High Court was correct to consider the ground of  
termination by due notice, which had not been relied on in the Industrial 
Court, but assuming that it is possible for it to do so since this question was 
raised in the statement in support of  the application for certiorari we are of  the 
opinion for the reasons given by this court in Dr Dutt’s case, that termination 
by due notice but without just cause or excuse is a dismissal in respect of  the 
which the Industrial Court can make an order for reinstatement or an award 
of  compensation in lieu of  reinstatement.”

[72] The reference to the company’s pleadings in the Industrial Court in this 
context refers to the fact that the company did not plead by way of  reply, 
that the dismissal was in fact a termination simpliciter which complied with 
the terms of  the workman’s contract, and could not therefore comprise a 
dismissal under s 20. Notwithstanding this failure to so plead, the High 
Court in the course of  the judicial review proceedings, had seized upon the 
argument of  a termination simpliciter to conclude that the termination could 
not be challenged under s 20. This contention, Raja Azlan Shah CJ (as he 
then was) explained, was flawed.

[73] It is evident from a perusal of  this passage that it is not authority for the 
proposition that the Industrial Court is entitled to inquire into grounds not 
advanced as the reason for the dismissal at the material time, but sought to be 
put forward subsequently during the inquiry at the Industrial Court stage. On 
the contrary, it contradicts the clear pronouncement by this court in Goon Kwee 
Phoy (above) as emphasised above, where it is clearly stipulated that the inquiry 
is into the reason advanced by the employer and that neither the Industrial 
Court nor the High Court can go into another reason or find one to justify the 
dismissal.

[74] This addressed the attempt by the High Court in Goon Kwee Phoy (above) 
to “find” a reason to justify the dismissal, namely on the grounds that as it was 
a termination simpliciter where all the terms of  the contract had been complied 
with, it could not amount to a dismissal without just cause or excuse.

[75] Therefore the somewhat contrived effort by the company in the instant 
appeal, to extend the principle enunciated in Goon Kwee Phoy (above) to 
accommodate new reasons raised by way of  ‘pleadings’ in the Industrial 
Court, long after the dismissal and the representations thereto, is an invalid, 
unsustainable and flawed reading of  this case. We are guided by the wisdom of  
the case, which explains the intent and rationale of  s 20 and remains as relevant 
today as it did when it was decided.
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[76] Time Magazine (above), Raman a/l Perumal Thever v. National Land Finance 
Co-operative Society Ltd (High Court and Supreme Court) (‘National Land 
Finance’) and Galift (above).

[77] However, the Industrial Court in Time Magazine (above) took a 
contradictory view by seeking to read Goon Kwee Phoy (above) as it thought 
fit. The then Industrial Court Chairman Tan Kim Siong (later President) 
went through the facts of  the case in Goon Kwee Phoy (above), and cited the 
observation of  the court to the effect that the ‘defence’ of  a lawful termination 
simpliciter had not been pleaded. He then referred to the core of  the judgment 
where it was stipulated that the proper enquiry of  the court is the reason 
advanced by the employer and that the Industrial Court nor the High Court 
could not go into a reason not relied upon by the employer nor find a reason 
to justify the dismissal.

[78] It is at this point that the Chairman deviated completely from the 
pronouncement in Goon Kwee Phoy (above). The Chairman went on to state, 
that while the passage was understood to be authority for the proposition that 
an employer was limited to justifying a dismissal for the reasons advanced by 
him in the letter of  termination, this was not, in his own view, what was meant 
in Goon Kwee Phoy (above).

[79] This is what the Chairman said:

“His Lordship Raja Azlan Shah CJ (as he then was) in fact meant that 
employer is bound by the reason advanced by him in the pleadings, and if  a 
particular ground is not pleaded then the court cannot go into it. This is what 
the Federal Court said:

We do not think that having regard to the company’s pleadings in the 
Industrial Court, the High Court was correct to consider the ground of  
termination by due notice, which had not been relied on in the Industrial 
Court,...”

[Emphasis Added]

[80] He went on to advance his own reading of  the passage to state, quite 
inexplicably, that what was in fact meant was that an employer is bound by 
the reasons advanced by it in its pleadings and by implication, not the letter of  
termination.

[81] By extending the clear stipulation in Goon Kwee Phoy (above) that an 
employer is bound by the reasons advanced by the employer for the dismissal at 
the time of  dismissal, to a subsequent point in time when pleadings were filed 
in the Industrial Court, the Chairman was effectively allowing the company 
to utilise reasons discovered subsequently or post-dismissal, to justify the 
termination.

[82] This is clearly an inexcusable, untenable and less than accurate reading 
of  the clear principle enunciated Goon Kwee Phoy (above). To justify this 
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considerable departure from the ratio of  the case as pronounced by the apex 
court in para 5 LHC at p 136 of  the report, the Chairman leapfrogged to an 
unconnected and disparate paragraph (ie para 3 RHC of  the same page) to find 
a basis to support the unwarranted variation he sought to make to the original 
pronouncement in the case.

[83] Without any proper regard for the doctrine of  stare decisis and effectively 
marring the purpose and rationale of  s 20, the Chairman went on to say, with 
a misplaced sense of  authority, as follows:

“In my view I now hold that the case of  Goon Kwee Phoy v. J&P Coats (M) Sdn 
Bhd [1981] 1 MLRA 415 is not authority for the proposition that the employer 
is bound only by the reasons stated in the letter of  termination.”

[84] Apart from this, the Industrial Court, in Time Magazine (above) also relied 
on the unreported decision of  the Supreme Court in National Land Finance 
to justify its stance that reasons other than those stipulated in the letter of  
termination at the time of  dismissal, could be introduced subsequently during 
the industrial court inquiry.

[85] In National Land Finance at the High Court, it was held that the reason 
for the dismissal had to be stated in the letter or notice of  termination failing 
which it was a termination without reason. The High Court held:

“The reason for termination or dismissal must be given in the notice of  
dismissal or termination itself, and if  not so given, then the termination or 
dismissal is without reason.”

[86] The Supreme Court overruled the decision of  the High Court. However 
there are no written grounds. It therefore remains unclear as to precisely what 
or why the Supreme Court did so.

[87] However the Industrial Court took this overruling to mean that even 
where a reason is stipulated in the letter of  dismissal, the tribunal has the right 
to inquire into other grounds subsequently advanced by the company.

[88] This is a clear departure from s 20 and Goon Kwee Phoy (above). The 
reason being that where a company does give reasons for a dismissal, it is then 
setting out the operational factors in its mind when the decision to terminate 
was taken. As the scope of  inquiry of  the industrial tribunal under s 20, is 
whether the dismissal is with or without just cause or excuse, such inquiry must 
necessarily relate back to the period in time when the events leading up to the 
dismissal occurred.

[89] The scope of  the s 20 reference does not extend to allowing the employer 
to justify the dismissal premised on matters which were not operational in its 
mind when making the decision to terminate. This means that post-dismissal 
factors which occur to the employer are not available to justify the employer’s 
action.



[2022] 1 MLRA76
Maritime Intelligence Sdn Bhd

v. Tan Ah Gek

[90] Reverting to National Land Finance, it is clear that in the absence of  cogent 
reasons in writing stipulating a clear departure from Goon Kwee Phoy (above), 
there is no basis to read into the overruling of  the High Court decision that 
it is authority for the proposition that an employer is at liberty under s 20 to 
advance reasons subsequently thought of, or ascertained post dismissal to 
justify the fact of  the dismissal. While some of  these matters may go to the 
issue of  moulding the appropriate remedy in each case, particularly in relation 
to precluding reinstatement or reducing compensation in lieu of  reinstatement, 
such matters are precluded from being advanced in support of  the primary 
inquiry into whether the dismissal is with or without just cause or excuse, by 
the purpose and rationale of  s 20.

The Situation Where No Reasons Are Given

[91] But there are cases where the employer does not give any reasons 
whatsoever, either in writing or orally. What happens then? Section 20 makes 
no distinction between a case where the employer gives reasons or does not. 
As stated at the outset, the representations are lodged by the workman on 
a subjective basis, ie he claims that his dismissal is for without just cause or 
excuse and the Industrial Court is then bound to consider the reasons. Where 
the employer fails to give reasons the case of  Dreamland (above) makes it clear 
that the matter does not end there. It does not mean that the dismissal is without 
just cause or excuse entitling the workman to reinstatement.

[92] Instead the Industrial Court embarks on an inquiry itself, allowing the 
employer to adduce evidence to explain why the dismissal is with just cause or 
excuse, notwithstanding that it failed to comply with the principles of  natural 
justice by allowing the workman to defend himself  against the allegations 
against him. What this means is that the employer adduces evidence to 
support its stance that the dismissal was justified. It follows that such evidence 
must be evidence which was evident and operational on the employer’s mind 
immediately prior to, or at the time of  dismissal. It cannot refer to evidence 
which arose in the employer’s mind subsequently because those factors did not 
make the employer reach the decision that the workman’s services ought to be 
terminated. So the ambit of  the Industrial Court’s jurisdiction is clear and does 
not change depending on whether an inquiry was held or otherwise. And the 
ambit of  that jurisdiction is to ascertain the matters or factors determinative 
of  the decision to dismissal, resulting in the dismissal, and not matters which 
have occurred subsequently to the employer in an effort to justify the dismissal 
ex post facto.

[93] It would give rise to extremely perverse consequences if  the latter was 
indeed the construction to be accorded. It would result in the employer not 
giving any reasons whatsoever at the time of  dismissal and then put forward 
a series of  reasons, some of  which occurred to the employer at the time of  
dismissal and some subsequently in order to justify its decision. It would 
be the antithesis of  the object and purpose of  the Act, which, being social 
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legislation was crafted by Parliament to ensure that a workman’s livelihood is 
not terminated arbitrarily or capriciously by an employer, but only with just 
cause or excuse.

[94] It would also encourage industrial disharmony, as it is completely contrary 
to the ethos of  industrial jurisprudence to encourage employers not to give a 
workman an opportunity to be heard prior to dismissing them. Again it such 
a construction would be contrary to the purpose and object of  the Act under 
s 20.

[95] To this extent the submission by counsel for Jenny in relation to National 
Land Finance (unreported), namely to seek to distinguish the case on the grounds 
that it dealt with a case where the employer gave no reasons, while in Goon 
Kwee Phoy (above) the situation was different, misses the point. National Land 
Finance (unreported) cannot be authority for such a proposition because there 
are no grounds on which such a conclusion may be reached. More importantly 
the High Court in National Land Finance simply concluded that as no reasons 
were given, the dismissal was without just cause or excuse. That too is not a 
correct approach. In such a case where the employer has chosen not to give 
any reasons, it still remains incumbent upon the Industrial Court to inquire 
whether the dismissal was with or without just cause or excuse. But the High 
Court did not specify that notwithstanding a lack of  reasons it remained the 
statutory duty of  the Industrial Court to inquire into the dismissal. While the 
Supreme Court did not give written reasons, the fact of  no inquiry having been 
conducted by the Industrial Court would be sufficient reason to overturn the 
decision of  the High Court.

[96] But such a reversal is not equivalent to the Supreme Court holding that 
an employer is at liberty, whether in a case where no reasons were given or 
some reasons were given, to produce new, disparate and fresh evidence in an 
attempt to shore up its defence and establish that the dismissal was justified. 
The decision of  the Supreme Court in National Land Finance (unreported) 
does not comprise licence to employers to advance subsequently derived facts 
and evidence to defend a claim of  dismissal without just cause or excuse 
in the Industrial Court. Time Magazine (above), which is the decision of  an 
inferior tribunal cannot be sustained for the reasons set out in extenso above. 
Subsequent evidence is simply not available to be utilised in that fashion 
under s 20.

[97] In summary therefore, it is evident that Time Magazine (above) is not good 
law and ought not to be followed. This is a case from the Industrial Court 
which seeks to re-write the formidable propositions of  law enunciated by the 
apex court of  the land in construing s 20 of  the Act. Similarly the case of  
Sugunasegari (above) where a similar reading of  Goon Kwee Phoy (above) was 
adopted is also flawed and incorrect.

[98] The award by the Industrial Court Chairman in the instant appeal is the 
correct approach to be adopted, as affirmed by the High Court.
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[99] The net effect of  allowing the industrial tribunals to adopt a reading of  
their own choice in relation to s 20 representation is to undermine the very 
purpose and rationale of  the legislation designed to protect a workman. It gives 
the employer the opportunity to re-think and add to the original reasons for 
the dismissal, in an effort to shore up its case. The employer is endowed with 
the means and capacity to so do, in the long interval between the lodging of  a 
representation and the final hearing in the Industrial Court.

[100] That is not the purpose of  the Act which is to give a quick and effective 
remedy to a workman who requires employment as a means of  livelihood. In 
point of  fact, as is well known, the remedy is supposed to be effected within 
30 days. However, with the advent of  sophisticated litigation in the Industrial 
Court, the dream of  access to justice for a workman has long since become 
somewhat of  a mirage. But what is clear is that the legislation as crafted in 
s 20 of  the Act cannot be stymied or weakened by unwarranted and invalid 
extensions to the purpose of  s 20.

[101] It should be pointed out for clarity that when a company chooses not to 
give any reasons for the dismissal, it does not mean that the matter ends there. 
The inquiry proceeds in the Industrial Court in much the same way. However 
the employer is bound to give reasons operating in its mind at the time of  the 
dismissal, and cannot advance matters which it did not take into consideration 
at the material time, but chooses to do so subsequent to the dismissal, in an 
effort to justify the dismissal.

[102] Errors in the Decision of  the Court of  Appeal

(a)	 The Court of  Appeal, with great respect, erred in accepting the 
interpretation of  Goon Kwee Phoy (above) as reinterpreted by the 
industrial tribunals in their awards in Time Magazine (above), 
Sugunasegari (above) and most recently in Raja Nazim Raja 
Nazuddin v. Padu Corporation [2019] MELRU 967, for the reasons 
we have enunciated at length above. (see para 25 of  the judgment 
of  the Court of  Appeal);

(b) The Court of  Appeal erred in holding that the cases of  Dreamland 
(above) and Wong Yuen Hock (above) appeared to support the 
proposition that an employer was at liberty to advance reasons 
subsequent to the dismissal and not stipulated at the time of  
dismissal, because these cases are authority for the principle 
that the failure to convene a domestic inquiry is not fatal to the 
company’s case if  it could justify the dismissal at the hearing 
before the Industrial Court.

[103] In so holding the Court of  Appeal, again with respect, conflated two 
disparate principles of  industrial adjudication.

[104] In relation to domestic inquiries, the general principles of  good industrial 
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practice and natural justice require that an employer ought to hold a domestic 
inquiry prior to dismissing a workman for misconduct. However a failure to 
hold a domestic inquiry is not fatal. Otherwise an employer who had perfectly 
just cause or excuse on the substantive merits of  a case to dismiss an employee, 
would be compelled to reinstate or pay compensation to a workman guilty of  
grave misconduct, simply because it had failed to comply with this procedural 
requirement. Therefore the position in law as enunciated in the leading case 
of  Dreamland (above) is that where an employer fails to hold an inquiry, or an 
inquiry is found to be defective, it is open to the employer to establish afresh at 
the inquiry before the Industrial Court, that the dismissal was indeed with just 
cause or excuse. In other words, the employer is at liberty to establish the basis 
for the decision to terminate the workman.

[105] As explained earlier, it follows that the basis for termination of  the 
workman is a reference to the matters, events or factors operating in the mind 
of  the employer when the decision to terminate was taken, and not matters or 
facts occurring to the employer post dismissal. Wong Yuen Hock (above) affirms 
this position.

[106] In other words, the employer is accorded a further opportunity to justify 
the reasons for the dismissal despite not having held an inquiry or by reason 
of  having held an invalid inquiry. It is not, however, license for the employer 
to introduce fresh matters and events or occurrences that have subsequently 
appeared to the employer to provide good basis to justify the dismissal. It 
remains the position that the reasons advanced in the Industrial Court inquiry 
should be the reasons operating in the mind of  the employer at or immediately 
prior to the dismissal. There is therefore no conflict between Goon Kwee Phoy 
(above) and Dreamland (above) or Wong Yuen Hock (above).

[107] They all support the fundamental proposition that the employer is 
entitled to establish just cause or excuse in relation to the dismissal, but such 
cause or excuse is circumscribed to the material time. That material time is the 
period relating to and immediately prior to the dismissal. It does not extend to 
other reasons occurring to the employer subsequently at the Industrial Court 
inquiry stage. Neither Dreamland (above) nor Wong Yuen Hock (above) comprise 
authority for such a proposition;

[108] As a consequence of  the Court of  Appeal erroneously accepting that 
subsequent reasons could be advanced by way of  pleadings in the Industrial 
Court, it then had to deal with how to filter or control the raising of  new and 
additional grounds for the first time in the Industrial Court. As a matter of  law 
and industrial practice, the advancing of  new reasons is not to be entertained, 
on a rational construction of  s 20. As such, any attempt to devise a test for the 
Industrial Court to undertake, prior to deciding whether or not to allow new 
grounds to be raised for the first time by way of  reply at the hearing, is similarly 
misplaced and erroneous. Suffice to say that in view of  our clear views outlined 
above, there is no necessity for the crafting of  any such tests.
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[109] But it might well be asked what is the position if  the employer discovers, 
that unknown to it, the workman had been guilty of  grave misconduct 
comprising compelling factors which preclude relief  to the workman? It would 
be unjust to the employer to expect him to reinstate, for example, a workman 
guilty of  theft or some other serious misconduct, which the employer only 
discovered after the workman had been dismissed?

[110] It is here that a distinction must be made between the basis for the 
dismissal and the appropriate remedy to be afforded to a workman. It is well 
settled from Goon Kwee Phoy (above) onwards that the workman’s claim of  a 
dismissal without just cause or excuse under s 20 should be tried on the cause 
of  action, or circumstances apprehending at the time of  the dismissal when 
the representations were made. However, that does not mean that events after 
institution of  the representations cannot be considered at all.

[111] In a case where there are compelling new facts of  for example breach of  
trust or theft, discovered post dismissal, it is open to the employer to adduce 
such evidence in relation to the remedy to be afforded to the workman. It 
would be a formidable basis to counter a claim for reinstatement, and may well 
be sufficient for the Industrial Court to conclude that no compensation in lieu 
of  reinstatement ought to be allowed either. In point of  fact it is the duty of  the 
Industrial Court under s 30 to consider the subsequent facts and circumstances 
and mould the relief  accordingly. It might conclude that the relief  has become 
inappropriate and determine the correct relief  to achieve complete justice 
between the parties.

[112] While it therefore may go towards the issue of  the remedy to be awarded, 
it does not go to the basis or reason for the dismissal, simply because it was not 
known at that particular time and could not have operated on the employer’s 
mind. As such the workman was not dismissed for such misconduct, but for 
some other reason. That other reason comprises the basis for the workman’s 
representation and it is the representation, as we have explained earlier that 
circumscribes the Industrial Court’s function and obligation under s 20(3);

[113] The Court of  Appeal erred in relying wholly on the inadequately 
reasoned decisions of  an inferior tribunal, the Industrial Court in preference 
to the clear words of  this court in Goon Kwee Phoy (above). It also did not give 
any, or any adequate consideration to, or statutorily interpret the express terms 
of  s 20 of  the Act.

The Questions Of Law

[114] We now turn to the questions of  law before us:

Question 1: Whether the Industrial Court has the right to enquire into 
reasons subsequently advanced by the employer via pleadings at the 
hearing stage of  the inquiry before the Industrial Court, to justify the 
dismissal, even if  such reasons were not the reasons advanced at the 
time of  the dismissal?
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Answer: For the reasons we have enunciated at length above, we 
answer the question in the negative.

Question 2: Whether the Federal Court decision in Goon Kwee Phoy 
is authority for the proposition that the employer is bound only by the 
reasons of  dismissal stated in the letter of  termination.

Answer: For the reasons we have stated above, we decline to answer 
this question.

[115] We would add, as we have explained above that the limitation restriction 
relates to the reasons provided for the dismissal which relate to events operating 
in the employer’s mind and which gave rise to the decision to dismiss at the 
material time.

[116] Events occurring after the representations have been lodged, and the 
representations referred to the Industrial Court for inquiry, may be considered 
by the Industrial Court in appropriate cases for the purposes of  moulding the 
appropriate relief.

[117] The distinction is between ascertaining just cause or excuse at the time of  
the dismissal on the one hand, and moulding the appropriate relief  when the 
matter is heard and resolved before the Industrial Court at a subsequent stage.

[118] These are our full reasons for dismissing the company’s appeal on 22 
June 2021 with costs of  RM30,000.00 to the respondent.
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10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
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In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
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Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
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In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
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Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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CRIMINAL PROCEDURE CODE (REVISED 1999)
ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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Case Referred
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...

          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.
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Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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