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Legal Profession: Roll of  advocates and solicitors — Striking off  — Application to set 
aside order striking off  appellant for practising law without valid practising certificate 
— Whether giving of  advice to client of  law firm amounted to practising as a lawyer 
— Whether appellant an “unauthorised person” — Whether appellant’s conduct in 
violation of  Legal Profession Act 1976 – Payment for work done — Whether punishment 
of  striking off  justified 

The appellant, Darshan Singh Khaira, was a practising lawyer for many years. 
However, by a decision of  the Disciplinary Board (“DB”) of  the Majlis Peguam 
Malaysia dated 14 April 2016, he was struck off  the Roll of  Advocates and 
Solicitors of  the High Court of  Malaya (“Roll”). The basis for the DB’s order was 
that the appellant was practising law without a practising certificate as he was a 
bankrupt. It had transpired that the appellant had assisted the complainant in 
a traffic case in the Magistrate’s Court in Georgetown and later in proceedings 
before the High Court and Court of  Appeal. Although the complainant 
had represented himself  in these proceedings, he had engaged the appellant 
to prepare the legal documentation and had sought legal advice from him. 
When the Court of  Appeal had struck out his appeal on a procedural ground 
in that prior leave to appeal had not been obtained, the complainant lodged a 
complaint with the Majlis Peguam Malaysia. The complaint was heard by the 
Disciplinary Committee (“DC”) which made the finding that the appellant had 
committed a serious misconduct by providing legal advice to the complainant 
when he was an undischarged bankrupt and did not hold a valid practising 
certificate at the relevant time. The DC recommended that the appellant be 
struck off  the Roll and the DB accepted this recommendation. The appellant 
then filed an Originating Summons in the High Court to set aside the DB’s 
order. The High Court dismissed his application and his subsequent appeal to 
the Court of  Appeal also failed. He was, however, successful in obtaining leave 
of  this court to file an appeal on the following single question of  law: “Whether 
the giving of  advice to a client of  a law firm amounts to practising as a lawyer”. 
The appellant maintained that as a layperson, there was nothing wrong for him 
to give legal advice. Any layperson could give legal advice and assist a litigant. 
In short, he argued that merely advising a party was not practising law. He also 
claimed that he did not collect the legal fees for himself  as they were paid to the 
legal firm of  M/s Darshan Singh & Co for work done by him.
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Held (dismissing the appeal): 

(1) In the present case, although being an “unauthorised person” as he 
was suspended from practice, the appellant not only actively advised the 
complainant on the procedures applicable in the Court of  Appeal but also 
prepared the documents for the appellant to file in the Court of  Appeal. In the 
circumstances, the appellant was not merely giving legal advice and assisting 
the litigant as any layperson would. By actively advising the complainant on 
his appeal and preparing the necessary documents, the appellant was plainly 
doing something which was usually done by a solicitor and by doing it in 
such a way as to justify the reasonable inference that the person doing it was 
a solicitor. The legal advice and the documents to be prepared required the 
expertise of  a legally trained mind. Although legal clerks also prepared such 
documents, they did so with the supervision and approval of  the solicitor. 
Put simply, the appellant was doing, as the evidence disclosed, what a lawyer 
did when a client came for advice and it was intended for the complainant to 
act on the legal advice provided. There existed quite plainly a relationship of  
confidence and trust between the appellant and the complainant which was an 
essential element of  legal practice. It was not a case where some legal advice 
was given casually or informally and, importantly, lacking the necessary setting 
and status of  a solicitor dealing with a client. Hence, the courts below were 
justified in concluding that the appellant was involved in the practice of  law. 
His conduct was in violation of  the Legal Profession Act 1976 as he was a 
bankrupt who had not obtained the consent of  the Bar Council to practise law.    
(paras 25, 29, 30 & 31) 

(2) It would also not make any difference if  the appellant did not receive 
payment for the work done, as giving legal advice for reward was not a pre-
requisite for a finding of  practising law. In any case, the services provided by 
the appellant were not without payment since payment was indeed made to the 
firm of  M/s Darshan Singh & Co by the complainant. Thus, the appellant’s 
arguments in this context were without merit. (para 37) 

(3) The appellant also claimed that the punishment of  being struck off  the 
Roll was harsh and totally disproportionate. He had not raised this issue in the 
courts below and this court did not thus have the benefit of  a prior consideration 
of  this issue. At any rate, this court did not consider the punishment to be 
disproportionate. The appellant was certainly guilty of  serious misconduct 
when he continued to practice law when he knew he was disqualified from 
doing so. As such, the punishment was justified. (para 38) 

(4) In conclusion, and for the reasons mentioned, there was no merit in the 
issues raised by the appellant. The courts below were entitled to come to the 
findings on the core issues as they did. On the question of  law posed, it would 
require this court to demarcate or define the nature of  legal advice which would 
constitute “practising law”. Although this court endeavoured to set out the 
law in relation to the leave question but, as the cases showed, a lot depended 
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upon the contextual facts and circumstances. This court, therefore, declined to 
answer the question. (para 40) 
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JUDGMENT

Harmindar Singh Dhaliwal FCJ:

[1] This appeal concerns an issue of  some importance to the legal profession. 
The question for our consideration is simply this: under what circumstances 
can it be said that a person is practising law. Can someone who has given 
some legal advice informally be said to have practised law? Can an isolated 
act of  giving advice constitute practising law or must it require a systematic, 
regular and continuous act? Or does it require something more in the form of  a 
solicitor-client status requiring a relationship of  trust and confidence?

[2] The appellant, Darshan Singh Khaira, was a practising lawyer for many 
years. However, by a decision of  the Disciplinary Board (the “DB”) of  the 
Majlis Peguam Malaysia dated 14 April 2016, he was struck off  the Roll of  
Advocates and Solicitors of  the High Court of  Malaya. The basis for the said 
order was that the appellant was practising law without a practising certificate 
as he was a bankrupt.
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[3] The appellant then filed an Originating Summons in the High Court at 
Kuala Lumpur to set aside the said order of  the DB of  the Majlis Peguam 
Malaysia. The High Court dismissed his application. He then filed an appeal to 
the Court of  Appeal. He failed again. He was, however, successful in obtaining 
leave of  this court to file an appeal on a single question of  law as follows:

“Whether the giving of  advice to a client of  a law firm amounts to practising 
as a lawyer”

The Background

[4] In order to appreciate how the appellant came to the predicament of  being 
struck off  the Roll, it is necessary to set out the relevant facts. It transpired that 
the appellant had assisted the complainant, Zulkefli bin Hashim, in a traffic case 
in the Magistrate’s Court in Georgetown and later in proceedings before the 
High Court and Court of  Appeal. Although the complainant had represented 
himself  in these proceedings, he had engaged the appellant to prepare the legal 
documentation and had sought legal advice from him. When the Court of  
Appeal had struck out his appeal on a procedural ground in that prior leave to 
appeal had not been obtained, the complainant lodged a complaint with the 
Majlis Peguam Malaysia.

[5] The complaint was heard by the Disciplinary Committee (“DC”) on               
27 January 2015 and 15 January 2016. At the end of  the hearing, the DC made 
the finding that the appellant had committed a serious misconduct by providing 
legal advice to the complainant at the relevant time between 22 August 2007 
to 15 January 2009 when he was an undischarged bankrupt and did not hold a 
valid practicing certificate. The DC recommended that the appellant be struck 
off  the Roll of  Advocates and Solicitors of  the High Court of  Malaya. This 
recommendation was accepted by the DB and by an order dated 14 April 2016, 
the appellant was duly struck off  the Roll of  Advocates and Solicitors of  the 
High Court of  Malaya.

Proceedings In The Courts Below

[6] At the High Court, the appellant raised various grounds to set aside the 
order of  the DB of  the Majlis Peguam Malaysia. The only ground which 
was relevant to the appeal before us was that the charge of  misconduct was 
not proved against the appellant as he had never practiced law during the 
bankruptcy order. The appellant took the position that any layman can give 
advice and assist a litigant. Further, no fees were collected by the appellant 
himself  as all fees and disbursements were paid to the firm of  M/s Darshan 
Singh & Co for prior work done.

[7] In this respect, however, the High Court particularly noted the findings of  
fact made by the DC:
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(a) that the appellant had advised the complainant on the appeal 
procedure from the Magistrate’s Court to the High Court and 
from the High Court to the Court of  Appeal; and

(b) that the appellant had procured legal fees and disbursement 
from the complainant in his professional capacity as a practicing 
advocate and solicitor, as can be seen from the receipts dated            
6 August 2007, 18 August 2007 and 14 February 2008.

[8] The High Court went on to hold (at para 24):

“[24] In the present case, when the appellant was adjudged a bankrupt on 22 
August 2007, his practicing certificate was automatically suspended and he 
cannot practice without the consent of  the Bar Council. Therefore, based on 
the evidence before the DC and the admission of  the appellant himself  that 
he had advised the Complainant on the appeal process when he did not hold 
a valid practicing certificate, the appellant had acted against s 29(2)(a) of  the 
LPA 1976.”

[9] Now, the appellant also argued that as a layperson, there was nothing 
wrong for him to give legal advice and also that merely advising a party is not 
practicing law. This contention by the appellant was, however, not accepted by 
the High Court. Relying on the Australian case of  Legal Services Commissioner 
v. Walter [2011] QSC 132 (“Walter”), the High Court held that based on the 
evidence, all the acts of  the appellant can be said to lie at or near the very centre 
of  the practice of  law, and hence amount to practising law. Added to that was 
the fact that the appellant was paid for the legal services that he had rendered.

[10] On appeal to the Court of  Appeal, the appellant raised, among others, the 
same issue in that the mere giving of  legal advice cannot amount to practicing 
law. The Court of  Appeal, however, relied on Walter’s case, and held that the 
appellant was giving legal advice for reward although he himself  did not receive 
the fees. The following is how the court put it:

“[18] As found by the learned High Court Judge, the appellant had admitted 
that the “yuran guaman dated 18 August 2007 and 6 August 2007” were 
payment for the drafting of  the written submission in the Magistrates’ Court, 
while the receipt dated 4 March 2011 was for the outstanding fees for the High 
Court matter. This shows that the appellant was giving legal advice for reward 
and this can be said “to lie at or near the very centre of  the practice of  law” 
and hence amount to practising law. Although we agree that mere giving of  
advice would not tantamount to practising law, but the giving of  advice for 
fees or reward would definitely bring to that conclusion.”

[11] Needless to add, the appellant again failed on this issue and his appeal was 
accordingly dismissed.

The Instant Appeal

[12] Seemingly undeterred, the appellant successfully obtained leave to appeal 
to this court. The issue for our determination, following from the single leave 
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question, was whether the giving of  advice to a client of  a law firm amounts 
to practising as a lawyer. Allied to this issue, as raised by the respondent, is 
also the question of  whether payment is necessary before the giving of  advice 
becomes legal practice. If  that is indeed the case, an issue which must follow is 
whether payment must be received by the person giving the assistance, before 
that assistance becomes legal advice.

[13] Now, it must be noted at the outset that an undischarged bankrupt could 
not practise law without the consent of  the Bar Council. This is provided under 
s 29(2)(b) of  the Legal Profession Act 1976 (“LPA 1976”) which reads:

“Advocate and solicitor to make declaration yearly.

29. (1)...

(2) Subject to subsection (3), every practising certificate shall be signed by the 
Registrar and shall be valid from the date of  issue to the end of  the year:

Provided that:

(a) ...

(b) where an advocate and solicitor is adjudicated a bankrupt or a receiving 
order is made against him, the practising certificate, if  any, of  that 
advocate and solicitor shall be suspended forthwith, until the consent 
of  the Bar Council to reinstate it is obtained.”

[14] It must follow that when the appellant was adjudged a bankrupt on              
22 August 2007, his practising certificate was automatically suspended and 
he could not practice without the consent of  the Bar Council. The evidence 
before the DC, however, disclosed that the appellant had given legal advice 
to the complainant when he did not have a valid practising certificate. He had 
also procured legal fees and disbursements from the complainant as evidenced 
by the receipts issued. By his own admissions to the DB, he would have ex 
hypothesi acted in breach of  s 29(2)(b) of  the LPA 1976.

[15] As he had done before the courts below, the appellant maintained before 
us that as a layperson, there was nothing wrong for him to give legal advice. 
Any layperson could give legal advice and assist a litigant. In short, he argued 
that merely advising a party is not practising law. He also claimed that he did 
not collect the legal fees for himself  as they were paid to the legal firm of  M/s 
Darshan Singh & Co for work done by him.

[16] In order to contemplate upon these assertions by the appellant, it is 
pertinent to observe at the outset that there is no inherent right to practise law. 
It is only an advocate and solicitor who is given certain privileges which attach 
to his profession under Part IV of  the LPA 1976. So, for example, under s 35 of  
the LPA 1976, an advocate and solicitor has the exclusive right to appear and 
plead in all courts of  justice. The only condition is that he/she must have his/
her name on the Roll and have a valid practising certificate. Any person who is 
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not so qualified is deemed to be an “unauthorised person” (see s 36 LPA 1976). 
So, an unauthorised person who acts as an advocate and solicitor commits an 
offence (see s 37 LPA 1976). Section 38 of  the LPA 1976, however, provides 
some exceptions to acting as an advocate and solicitor, for example, a full-time 
employee of  the advocate and solicitor can draw up and prepare documents 
(see s 38(1)(m)).

[17] Although the LPA 1976 is instructive as to the types of  conduct which are 
within the exclusive domain of  advocates and solicitors, the statute does not 
provide any determinative test as to what amounts to practising as an advocate 
and solicitor in all other cases. We should also add, lest it is carried too far, 
that although the LPA 1976 itself  describes these functions as the privilege 
of  advocates and solicitors, implicit within the provisions is the need to 
protect the public against persons who, although being without the necessary 
qualifications and competence of  an advocate and solicitor, may purport to 
provide such services which may clearly be outside their competence to the 
detriment of  unsuspecting members of  the public. The penalties that will be 
visited upon such “unauthorised persons” is testament of  the policy reasons 
behind such protection. After all, an advocate and solicitor has the necessary 
educational qualifications and training and is required, as a prerequisite, to be 
of  good character. Importantly as well, an advocate and solicitor will be subject 
to discipline if  he/she falls short of  the prescribed standards under the law.

[18] Be that as it may, the present appeal presents quite a different state of  
circumstances. It is not about a layperson holding himself  out to be an advocate 
and solicitor. The appellant here has become an unqualified person by virtue 
of  being suspended from practice. He may have been fully competent in going 
about his profession as an advocate and solicitor but he is prohibited from 
doing so by law when he became a bankrupt.

[19] The appellant nevertheless contends that isolated acts of  giving advice can 
never constitute practising law. Practising law, he says, requires a systematic, 
regular and continuous act. He submitted that isolated acts of  advice do 
not require a practising certificate and could not amount to professional 
misconduct. He is saying, in effect, as he is probably compelled to do, that he 
was not engaging in legal practice when he assisted the complainant.

[20] With respect, we do not agree. In our view, even a single or isolated act 
can amount to acting as an advocate and solicitor. It is not so much a single or 
isolated piece of  advice but rather whether the impugned act or acts is what 
a lawyer usually does in carrying out his functions and duties as an advocate 
and solicitor.

[21] There is a dearth of  precedents in this area of  the law in Malaysia. The 
Australian courts, however, have had the opportunity to deal with such matters 
in some cases. In Cornall v. Nagle [1995] 2 VR 188, JD Phillips J of  the Supreme 
Court of  Victoria endorsed the Sanderson test laid down in Re Sanderson Ex 
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Parte Law Institute of  Victoria [1927] VLR 394, in which Cussen J set out the 
following practical test of  whether a person has engaged in legal practice:

“If  a person does a thing usually done by a solicitor, and does it in such a way 
as to lead to the reasonable inference that he is a solicitor - if  he combines 
professing to be a solicitor with action usually taken by a solicitor - I think he 
then does act as a solicitor”.

[22] The three ways in which a person could be said to be practising as a 
solicitor was summarised by the court as follows:

“Based upon the foregoing, I conclude that a person who is neither admitted 
to practise nor enrolled as a barrister and solicitor may “act or practise as a 
solicitor” in any of  the following ways:

(1) by doing something which, though not required to be done exclusively 
by a solicitor, is usually done by a solicitor and by doing it in such a 
way as to justify the reasonable inference that the person doing it is a 
solicitor. This is the test in Sanderson.

(2) by doing something that is positively proscribed by the Act or by Rules 
of  Court unless done by a duly qualified legal practitioner. Examples 
of  such prohibitions in a statute are s 93 and s 111 of  the LPPA. (Legal 
Profession Practice Act 1958).

(3) by doing something which, in order that the public may be adequately 
protected, is required to be done only by those who have the necessary 
training and expertise in the law. For present purposes, it is unnecessary 
to go beyond the example of  the giving of  legal advice as part of  a 
course of  conduct and for reward.”

[23] In conclusion JD Phillips J observed:

“In my opinion, the giving of  legal advice, at least as part of  a course of  
conduct and for reward, can properly be said to lie at or near the very centre 
of  the practice of  the law, and hence of  the notion of  acting or practising 
as a solicitor, which is itself  central to s 90. If  the public is to be adequately 
protected from those lacking relevant qualifications, then, in the context of  
a regulated legal profession, the giving of  legal advice professionally is, I 
think, to be regarded as exclusively the province of  those properly trained 
in the law and having the necessary expertise. It is thus something required 
to be undertaken only by the legally qualified, and not by those not properly 
qualified.”

[24] In Walter’s case, supra, a case relied upon by the courts below, the Supreme 
Court of  Queensland had to contend with an application for an injunction 
to restrain the defendant, who was not an Australian legal practitioner, from 
engaging in legal practice in the State of  Queensland. The court had to ascertain 
whether the impugned conduct of  the defendant amounted to a person 
carrying on or exercising the profession of  law, and had thereby practised law. 
In allowing the application and finding that the defendant had practised law, 
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Daubney J alluded to each of  the following matters which can be said to lie 
near the very centre of  the practice of  litigation law:

“(a) advising parties to litigation in respect of  matters of  law and procedure;

(b) assisting parties to litigation in the preparation of  cases for litigation;

(c) drafting court documents on behalf  of  parties to litigation;

(d) drafting legal correspondence on behalf  of  parties to litigation; and

(e) purporting to act as a party’s agent in at least one piece of  litigation.”

[25] On our part, we find no reason to think that the matters listed above are 
not matters which lie at the heart of  the practice of  law. So, in the present case, 
although being an “unauthorised person” as he was suspended from practice, 
the appellant not only actively advised the complainant on the procedures 
applicable in the Court of  Appeal but also prepared the documents for the 
appellant to file in the Court of  Appeal. The said advice and documents were 
directly relevant to the complainant’s rights and were tailored to meet the 
particular needs of  the complainant (see Australian Competition & Consumer 
Commission v. Murray [2002] FCA 1252).

[26] In drafting and preparing the documents needed for the complainant’s 
appeal, the appellant provided a service which went beyond mechanical or 
clerical tasks and was of  a kind required to be performed by a solicitor as the 
knowledge of  the layman in these matters would be wholly inadequate. In 
Legal Practice Board v. Adams [2001] WASC 78, a case before the Supreme Court 
of  Western Australia, the defendant faced a charge of  contempt for acting as a 
solicitor when he was not a duly certified legal practitioner. He had drawn up 
various documents relating to legal practice. His defence was that he was acting 
more in a clerical capacity than as a solicitor.

[27] In coming to his decision, Hasluck J accepted that the practice of  law 
“includes the giving of  legal advice and counsel to others as to their rights and 
obligations under the law and the preparation of  legal instruments, including 
contracts, by which legal rights are either obtained, secured or given away, 
although such matters may not then or ever be the subject of  proceedings in a 
court”.

[28] In finding the defendant guilty of  contempt, Hasluck J observed:

“If  the giving of  such advice and performance of  such services affect 
important rights of  a person under the law, and if  the reasonable protection 
of  the rights and property of  those advised and served requires that the person 
giving such advice possess legal skill and a knowledge of  the law greater than 
that possessed by the average citizen, then the giving of  such advice and 
the performance of  such services by one for another as a course of  conduct 
constitutes the practice of  the law..,[W]here an instrument is to be shaped 
from a mass of  facts and conditions, the legal effect of  which must be carefully 
determined by a mind trained in the existing laws in order to ensure a specific 
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result and to guard against others, more than the knowledge of  the layman 
is required. A charge for such service brings it definitely within the term 
‘practice of  the law’.”

[29] In the circumstances, we did not think, as the appellant had asserted, that 
he was merely giving legal advice and assisting the litigant as any layperson 
would. By actively advising the complainant on his appeal and preparing 
the necessary documents, the appellant was plainly doing something which 
is usually done by a solicitor and by doing it in such a way as to justify the 
reasonable inference that the person doing it is a solicitor. The legal advice 
and the documents to be prepared required the expertise of  a legally trained 
mind. Although legal clerks also prepare such documents, they do so with the 
supervision and approval of  the solicitor.

[30] Put simply, the appellant was doing, as the evidence disclosed, what 
a lawyer does when a client comes for advice and it was intended for the 
complainant to act on the legal advice provided. In our view, there existed 
quite plainly a relationship of  confidence and trust between the appellant and 
the complainant which is an essential of  legal practice (see New York County 
Lawyers Association v. Dacey [1967] 28 AD 2d 161). It was not a case where 
some legal advice was given casually or informally and importantly, lacking the 
necessary setting and status of  a solicitor dealing with a client.

[31] For all the preceding reasons, we were in agreement that the courts below 
were justified in concluding that the appellant was involved in the practice of  
law. His conduct was in violation of  the LPA 1976 as he was a bankrupt who 
had not obtained the consent of  the Bar Council to practise law.

[32] Now, that should be sufficient to dispose of  this appeal. However, there 
is still an outstanding issue which was raised by the appellant which appeared 
to be accepted by the Court of  Appeal. The appellant claimed that he did not 
collect the legal fees for himself  as they were paid to the legal firm of  M/s 
Darshan Singh & Co for work done. In other words, the non-collection of  
fees for himself, it was submitted, was decisive in establishing in his favour 
the issue of  whether he was practising law. Much of  the confusion arose from 
the following conclusion by the Court of  Appeal, as was set out earlier, and 
as reported in Darshan Singh Khaira v. Zulkefli Hashim; Majlis Peguam Malaysia 
(Intervener) [2020] 3 MLRA 587 at para [18]:

“... This shows that the appellant was giving legal advice for reward and this 
can be said “to lie at or near the very centre of  the practice of  law” and hence 
amount to practising law. Although we agree that mere giving of  advice would 
not tantamount to practising law, but the giving of  advice for fees or reward 
would definitely bring to that conclusion”.

[33] This passage suggests as asserted by learned counsel by the appellant that 
the mere giving of  advice without reward could not amount to practising law. 
In other words, the giving of  legal advice must be coupled with receiving fees 
or reward before it can be said that one is practising law.
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[34] We must say at once that if  that was what was intended by that passage, 
it was most unfortunate and is certainly not an acceptable proposition of  law. 
To be fair, some of  the confusion may have arisen because of  the reference to 
“reward” in some of  the precedents referred to by the Court of  Appeal which 
we will deal with shortly. In our judgment, the more reasonable proposition is 
that any payment or receipt of  fees or reward is not a pre-requisite to a finding 
that a person has engaged in legal practice. However, if  such fees or reward 
is received, then it is more likely that a person may be deemed to have been 
practising law.

[35] If  this was not the case, it would turn out to be quite a remarkable 
circumstance for a lawyer following from his suspension as an advocate and 
solicitor to continue to advise clients and even appear in court on their behalf  
with the excuse that he could not be said to be practising law because he is 
acting pro bono or without reward. In our respectful view, any such solicitor, if  
he/she had acted as such, would be in breach of  the LPA 1967.

[36] Now, the Court of  Appeal was very much influenced by a passage 
purportedly in Walter’s case, supra, where it was observed that the giving of  
legal advice, at least as part of  a course of  conduct and for reward, can properly 
be said to lie at or near the very centre of  the practice of  law. With respect, this 
passage ought to be attributed to JD Phillips J’s pronouncement in Cornall v. 
Nagle, supra. Be that as it may, Daubney J in Walter’s case clarified the position 
as follows:

“[21] In short, the fact that a person is engaged in the business of  providing 
legal services is indicative of  that person practising law, but a person may 
be practising law without being in business. It is clear, for example, that an 
Australian legal practitioner can exercise the profession of  law for clients 
without any entitlement to or expectation of  reward or remuneration from 
those clients. But an Australian legal practitioner who habitually acts pro 
bono for needy clients can hardly be said to be not engaged in legal practice 
because he or she provides professional legal services without reward from 
those clients.”

[37] Returning to the instant appeal, and in view of  what we have observed, 
it must follow that it would not make any difference if  the appellant did not 
receive payment for the work done. As we had pointed out, giving legal advice 
for reward is not a pre-requisite for a finding of  practising law. In any case, as it 
turned out, the services provided by the appellant were not without payment. 
Payment was indeed made to the firm of  M/s Darshan Singh & Co by the 
complainant. So, for the reasons we have mentioned, the appellant’s arguments 
in this context were without merit.

[38] Finally, we come to the issue of  whether the punishment of  being 
struck off  the Roll was disproportionate to the conduct of  the appellant. The 
appellant claimed it was harsh and totally disproportionate. He had not raised 
this issue in the courts below and we did not therefore have the benefit of  a 
prior consideration of  this issue before us. At any rate, we did not consider 
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v. Majlis Peguam Malaysia

the punishment to be disproportionate. The appellant was certainly guilty of  
serious misconduct when he continued to practise law when he knew he was 
disqualified from doing so. So, we think the punishment was justified.

[39] Be that as it may, it is pertinent to observe that the punishment of  being 
struck off  the Roll may not mean the end of  a career as an advocate and solicitor. 
An advocate and solicitor who has been struck off  can apply for reinstatement 
under s 107 of  the LPA 1967. He/she will have to satisfy the court that it would 
be fair and reasonable to restore the said advocate and solicitor to the Roll 
based on the criteria settled in decided cases (see Charan Jit Singh a/l Santokh 
Singh v. Majlis Peguam Malaysia & Anor [2013] 2 MLRH 375; Teoh Hooi Leong 
v. Bar Council [1991] 1 MLRA 241; Chan Chow Wang v. Malaysian Bar [1986] 
1 MLRA 721; and Thavananthan Balasubramaniam v. Majlis Peguam Malaysia 
[2009] 2 MLRA 389).

Conclusion

[40] In conclusion, and for the reasons mentioned, we did not find any merit 
in the issues raised by the appellant. The courts below were entitled to come 
to the findings on the core issues as they did subject to our observations as 
expressed in paras [32] to [37] above. On the question of  law posed before us, 
we considered that it would require this court to demarcate or define the nature 
of  legal advice which would constitute “practising law”. Although we have 
endeavored to set out the law in relation to the leave question but, as the cases 
show, a lot depends upon the contextual facts and circumstances. We therefore 
decline to answer the question.

[41] In the circumstances, the appeal is dismissed with no order as to costs. The 
orders made by the courts below are hereby affirmed.
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
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Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)

 Subramaniam Govindarajoo 
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JCT LIMITED v. MUNIANDY NADASAN & 
ORS AND ANOTHER APPEAL 
of money or criminal breach of trust, it is settled law that the burden of proof is the criminal standard 
of proof beyond reasonable doubt, and not on the balance of probabilities. it is now well established 
that an allegation of criminal fraud in civil or crimi...

          20 November 2015                [2016] 2 MLRA 562

AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...

          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.
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Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."

Case Referred

Case Referred
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
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PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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JCT LIMITED v. MUNIANDY NADASAN & 
ORS AND ANOTHER APPEAL 
of money or criminal breach of trust, it is settled law that the burden of proof is the criminal standard 
of proof beyond reasonable doubt, and not on the balance of probabilities. it is now well established 
that an allegation of criminal fraud in civil or crimi...

          20 November 2015                [2016] 2 MLRA 562

AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...

          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.
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Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."

Case Referred

Case Referred
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