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Civil Procedure: Res judicata — Nature and scope of  doctrine — Claim for indemnity 
pursuant to branch partnership agreement — Whether same issue of  indemnity raised 
and conclusively decided in earlier proceeding in which parties were represented — 
Whether doctrine of  res judicata applicable 

This was the appellant/defendant’s appeal against the decision of  the High 
Court allowing the respondent/plaintiff ’s claim for indemnity against the 
defendant. The plaintiff  was the branch partner of  the law firm M/s Paul 
Cheah & Associate (‘Firm’) located at Port Klang. The defendant was also a 
partner in the Firm, and both of  them had entered into a branch Partnership 
Agreement dated 14 July 2006 (‘Agreement’). Clause 19.1 of  the Agreement 
pertained to the branch partner’s right to indemnity from the Firm’s principal 
owner. The plaintiff  subsequently withdrew his partnership with the Firm after 
giving due notice to the defendant as a principal owner of  the Firm and also to 
the Malaysian Bar Council secretariat. However, without the knowledge of  the 
plaintiff, Public Bank Berhad (‘Bank’) sued the Firm in a High Court suit (‘Suit 
No 165’) for loss and damages arising from a fraudulent and/or negligent act by 
a partner in the Firm’s Kuala Lumpur branch. The Bank subsequently obtained 
judgment against the Firm for the sum of  RM561,413.02 with interests and 
costs of  RM180,000.00 (‘Judgment Sum’). The Bank took out an application 
seeking leave to enforce the Judgment Sum against each of  the partners of  
the Firm, and thereafter to commence bankruptcy proceedings against all the 
former partners of  the Firm accordingly. The Bank applied for and obtained 
leave to issue execution against the partners of  the Firm, including the plaintiff. 
The Senior Assistant Registrar ordered an act of  bankruptcy against the 
plaintiff  and the plaintiff ’s appeal against that decision was dismissed. The 
plaintiff  unsuccessfully opposed the enforcement applications at the High 
Court, Court of  Appeal and Federal Court and suffered costs and expenses 
incidental thereto. The plaintiff  then initiated a third party proceeding against 
the defendant in Suit No 165 (‘Third Party Proceeding’) seeking indemnity 
from the defendant for the Judgment Sum in Suit No 165. By an Order dated 
11 November 2015, the High Court dismissed the application for Third Party 
Directions and terminated the Third Party Proceeding. The plaintiff  then filed 
the present suit (‘Suit No 258’) seeking full indemnity from the defendant, 
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as the Principal Owner and partner of  the Firm, pursuant to cl 19.1 of  
the Agreement, against the full Judgment Sum in Suit No 165 and all costs 
awarded against the plaintiff  including all costs and expenses, disbursements 
and legal fees suffered by the plaintiff. The Judicial Commissioner (‘JC’) 
allowed the plaintiff ’s claim, resulting in the present appeal by the defendant 
in which the only issue requiring determination was whether the doctrine of  
res judicata applied. It was the defendant’s submission that if  res judicata was 
applicable then the issue of  indemnity would have been conclusively decided 
by reason of  the Order dated 11 November 2015 in the Third Party Proceeding. 

Held (allowing the appeal with costs): 

(1) The JC had, on the facts, held that the defendant was indeed a partner 
of  the Firm notwithstanding his letter to the Bar Council on 26 June 2006 
notifying of  his retirement as Senior Partner and the re-designation of  his 
role as consultant to the Firm. In every aspect, the defendant’s position as the 
Principal Owner had not changed. Accordingly, the defendant was liable to 
indemnify the plaintiff. Although the JC made a finding that the defendant 
was the Principal Owner of  the Firm and was liable to indemnify the plaintiff, 
the order of  the JC was to terminate the Third Party Proceeding filed in Suit 
165 on the ground of  procedural irregularities. The JC had heard arguments 
on the issue of  indemnity against the defendant on its merits and ruled that 
the defendant was liable to indemnify the plaintiff. The prayers in the Third 
Party Proceeding and Suit 258 were similar, ie that the defendant be liable 
to indemnify the plaintiff  for the Judgment Sum in Suit 165. In order for 
the doctrine of  res judicata to apply, the plaintiff  had to prove that the same 
issue must have been raised and decided in an earlier proceeding/action in 
which the parties were represented. The earlier judgment must necessarily and 
with precision have determined the point in issue. In the present case, it was 
patently clear that the JC, in the grounds of  the judgment, touched on the 
issue of  indemnity and found that the defendant was liable to indemnify the 
plaintiff. That was the very same issue raised in the Third Party Proceeding 
that was earlier dismissed. Hence, the doctrine of  res judicata was applicable. 
(paras 42-46 & 49) 
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JUDGMENT

Mohd Sofian Abd Razak JCA:

Introduction

[1] This is the appellant/defendant’s appeal against the decision of  the High 
Court after a full trial in allowing the respondent/plaintiff ’s Claim as per 
prayer (1)(a), (b) and (c), prayer (ii) of  para 15 of  the Statement of  Claim with 
costs of  RM25,000.00 subject to allocatur.

[2] For ease of  reference, parties will be referred to as they were in the 
proceedings before the High Court.

[3] Having considered the appeal records and the submissions of  the parties in 
the appeal, it is our unanimous decision that the appeal is allowed with costs. 
We now give our reasons for the same.

Background Facts

[4] The plaintiff  was the branch partner of  the law firm M/s Paul Cheah & 
Associate (‘the Firm’) located at Port Klang from 14 July 2006 to 30 June 
2008 (‘Port Klang Branch’). The defendant, was also a partner in the Firm. 
Both plaintiff  and defendant had entered into a branch Partnership Agreement 
dated 14 July 2006 (“the Agreement”).

[5] Under cl 19.1 of  the Agreement, it is stated that “the Law Firm/Principal 
Owner shall at all material times indemnify the Branch Partner against all 
losses, damages, actions, negligence suit or any form of  legal proceedings 
taken against the Partnership in respect of  or any action arising from the 
Kuala Lumpur, Subang Jaya, and Klang branches whether by its staff  or legal 
assistants (if  any).”

[6] The plaintiff  has withdrawn his partnership with the Firm on 30 June 2008 
after giving due notice to the defendant as a principal owner of  the Firm and 
also to the Malaysian Bar Council secretariat.
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[7] However, without the knowledge of  the plaintiff, on 25 January 2011, 
Public Bank Berhad (‘the Bank’) sued the Firm at the Kuala Lumpur High 
Court in Civil Suit No D-22NCC-165-2011 (“Suit No 165”) for loss and 
damages arising from a fraudulent and or negligent act by one Frankie Tan 
Lyn Seang (‘Mr Frankie Tan’), a partner in the Firm’s Kuala Lumpur branch 
(‘KL Branch’). The Bank subsequently obtained judgment against the Firm 
for the sum of  RM561,413.02 with interests and costs of  RM180,000.00 (‘the 
Judgment Sum’). The plaintiff  was not notified, nor added, nor served with 
cause papers or even called as a witness to the Suit No 165.

[8] The plaintiff  was not aware of  Suit No 165 nor the judgment taken in that 
suit until sometime in late 2014 when the Bank took out an application seeking 
leave to enforce the Judgment Sum against each of  the partners of  the Firm 
and thereafter to commence bankruptcy proceedings against all the former 
partners of  the Firm accordingly.

[9] Post the Suit No 165 Judgment, by a notice of  application dated 24 October 
2014, Public Bank Berhad applied for leave to issue execution against the 
partners of  the Firm, including the respondent, under O 77 r 5(4) of  the Rules 
of  Court, 2012. It obtained leave on 26 August 2015. Public Bank Berhad did 
not seek to issue execution against the defendant and under the leave Order 
dated 26 August 2015 also did not expressly include the defendant as one of  
the partners against whom execution was to be levied.

[10] An act of  bankruptcy was ordered by the Senior Assistant Registrar 
against the plaintiff  with costs of  RM2,000.00. The plaintiff ’s appeal 
against the Senior Assistant Registrar’s decision was dismissed with costs of  
RM3,000.00 on 8 April 2019. As a result, the plaintiff  unsuccessfully opposed 
the enforcement applications at the High Court, Court of  Appeal and Federal 
Court and suffered costs and expenses incidental thereto.

[11] The plaintiff  then initiated third party proceeding against the defendant 
in Suit No 165 (“Third Party Proceeding”). In the Statement of  Claim filed 
for the Third Party Proceeding, the plaintiff  was in effect seeking a claim in 
indemnity from the defendant for the Suit No 165 Judgment Sum. This claim 
was premised upon the branch partnership in the same Agreement.

[12] By an Order dated 11 November 2015, the learned High Court Judge 
dismissed the application for Third Party Directions and terminated the 
Third Party Proceeding (“Dismissal/Termination Order”). This Dismissal/
Termination Order was made pursuant to O 16 r 4(3)(c) of  the Rules of  Court 
2012 given the utilisation of  the words/phraseology. No grounds of  judgment 
were furnished in respect of  the Dismissal/Termination Order. The plaintiff  
also did not appeal against the Dismissal/Termination Order.

[13] The plaintiff  then filed the Civil Suit No: WA-22NCC-258-05-2019 
(“Suit No 258”). The plaintiff  seeks full indemnity from the defendant, as the 
Principal Owner and partner of  the Firm, pursuant to the said cl 19.1 of  the 
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Agreement, against the full Judgment Sum in the Suit No 165 and all costs 
awarded against plaintiff  including all costs and expenses, disbursements and 
legal fees suffered by the plaintiff. The remaining partners of  the Firm who are 
Venu Nair and Sulaiman bin Mohd Said have passed away while Mr Frankie 
Tan is now an undischarged bankrupt.

[14] The plaintiff, in para 15 of  the Statement of  Claim prayed as follows:

“15. And the Plaintiff  claims against the Defendant as follows:

(i)	 An Order that the Defendant indemnify and keep the Plaintiff  fully 
indemnified against the full Judgment Sums and costs in Kuala Lumpur 
Suit No D-22NCVC-165-2011 as follows:

(a)	 RM1,000,896.16 and still running at 9.8% per annum or any variation 
calculated by Public Bank Berhad and running;

(b)	 All costs awarded against Plaintiff  in the High Court, Court of  Appeal 
and Federal Court per paragraph 7.4 above; and

(c)	 All costs and legal fees and disbursement paid out-of-pocket suffered 
by Plaintiff  arising out of  the Civil Suit No D-22NCVC-165-2011 
including the bankruptcy proceedings at the Kuala Lumpur High 
Court WA-29NCC-3266-11/2018 by Public Bank Berhad on 15 
November 2018 and continuing action.

(ii)	 Judgment to be entered against Defendant in the sums in paragraph 15(i)
(a), (b) & (c) above with interest at 5% per annum.

(iii)	 Alternatively, for the contribution of  such sum or amount as the court 
deem fit and proper.

(iv)	 Damages for collusion and/or breach of  duties (to be assessed).

(v)	 Cost on solicitors-client.

(vi)	 Such other reliefs as the Honourable Court deem fit and proper.

[15] There was controversy as to when the defendant ceased to be a partner of  
the Firm and also the issue of  res judicata.

The Plaintiff’s Case

[16] The plaintiff  in his submission had argued the following:

(a)	 The plaintiff  maintained that his relationship with the defendant 
had continued to be governed by the terms of  the Agreement 
throughout the period from the time he signed the Agreement on 
14 July 2006 until his resignation on 30 June 2008;

(b)	 the defendant had continued to be entitled to 50% of  the profit 
of  the Port Klang Branch even after 1 August 2006 when the 
defendant had purportedly become a consultant of  the Firm. In 
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fact, the defendant himself  did not dispute that he had continued 
to draw the monthly sum of  RM2,000 as provided in the Appendix 
to the Agreement;

(c)	 the plaintiff  maintained that neither the defendant nor the Firm 
had ever informed him of  the defendant’s resignation as the Senior 
Partner of  the Firm and assuming the role as a consultant as at         
1 August 2006; and

(d)	 as regards to the Third Party Action, it is the plaintiff ’s case that 
the merits of  his Third Party Action against the defendant was 
never considered and determined by the High Court when the 
same was dismissed. As such, the doctrine of  res judicata simply 
does not apply.

The Defendant’s Case

[17] On the other hand, the defendant submitted as follows:

(a)	 the court has to determine as a matter of  fact and law whether the 
defendant was a partner of  the Firm during the period when the 
plaintiff  was the Branch Partner on the following basis:

(i)	 according to the defendant, as at 1 August 2006 he had resigned 
as the Senior Partner of  the Firm and took on the position as 
a Consultant instead. The defendant referred to his letter to the 
Bar Council dated 26 June 2006 as proof  of  his assertion;

(ii)	 the defendant also referred to the Firm’s Accountant’s Report 
for the Year ended 31 December 2006 dated 7 December 2007 
(“the 2006 Accountant Report”) and 31 December 2007 dated 26 
December 2008 (“the 2007 Accountant Report”). In particular, 
in the 2006 Accountant Report, there is a notation next to the 
defendant’s name stating that he had resigned on 1 August 
2006. As for the 2007 Accountant Report, the defendant’s name 
no longer appeared in the particulars of  solicitors of  the Firm;

(iii)	the defendant also gave oral testimony that the plaintiff  was 
fully aware of  the fact of  his ‘retirement and resignation’ and 
his new role as ‘consultant’ of  the Firm;

(b)	 on the issue of  res judicata, the defendant referred to the plaintiff ’s 
Third Party Proceeding that was filed against him by the plaintiff  
in the Suit No 165 whereby in the Suit No 258, the plaintiff  
had raised an identical/similar cause of  action as that pleaded 
and contained in the Third Party Proceeding. The Third Party 
Proceeding was dismissed by the High Court on 11 November 
2015 and there was no appeal by the plaintiff  against the 
dismissal. On this ground, the defendant says that the plaintiff ’s 
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present action is no longer sustainable by reason of  the doctrine 
of  res judicata;

(c)	 the defendant also submitted that the plaintiff ’s claim for 
indemnity is pre-mature as the plaintiff  has yet to make any 
payment of  the Judgment Sum to the Bank; and

(d) the defendant thereafter filed further submission seeking for the 
action to be dismissed based on the plaintiff ’s bankruptcy in which 
the plaintiff  as bankrupt failed to apply for sanction from the 
Director-General of  Insolvency to permit the plaintiff  to continue 
with the action pursuant to s 38(1)(a) of  the Insolvency Act 1967.

Decision Of The High Court

[18] On 27 December 2019, at the conclusion of  the trial, the learned Judicial 
Commissioner (“learned JC”) found that the plaintiff  had succeeded in his 
claim and allowed the plaintiff ’s prayers.

[19] The learned JC was of  the view that:

(a)	 the defendant has not been able to adduce any evidence before the 
court that his relationship with the plaintiff  during the period from 
14 July 2006 to 30 June 2008 was no longer regulated by the terms 
of  the Agreement. In fact, the defendant admitted during cross-
examination that the Agreement was not varied or amended at all 
after he assumed the role as consultant to the Firm on 1 August 
2006;

(b)	 it is pertinent to note that the defendant was identified as the 
‘Principal Owner’ of  the Firm under cl 6.1 (b) of  the Agreement 
and he was entitled to 50% of  the profits and losses of  the Port 
Klang Branch;

(c)	 further, under cls 7 and 13 of  the Partnership Agreement, it is clear 
that the defendant played a significant role in the financial and 
management matters of  the Port Klang Branch as well. These roles 
continued to be exercised by the defendant notwithstanding his 
‘resignation’ as Senior Partner of  the Firm and assuming the re-
designation as ‘consultant’ to the Firm since the Agreement was 
never varied or amended. This is acknowledged by the defendant 
when he confirmed that he continued to receive RM2,000 a month 
because the parties had agreed to the same under the Agreement;

(d)	 the plaintiff  was in fact not told throughout the period when he was 
the Branch Partner of  the Firm that the defendant has resigned as 
Senior Partner of  the Firm. The letter dated 26 June 2006 that was 
issued by the defendant to the Bar Council was never copied to the 
plaintiff;
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(e)	 there is also no evidence that the 2006 Accountant Report and the 
2007 Accountant Report were ever furnished to the plaintiff  whilst 
he was the Branch Partner of  the Port Klang Branch;

(f)	 in fact, there is evidence that suggests that the defendant’s re-
designation as ‘consultant’ of  the Firm was more form than 
substance;

(g)	 the plaintiff  had discharged his burden when he established 
that the terms of  the Agreement had continued to govern his 
relationship with the defendant. The evidential burden then shifts 
to the defendant to show that his position in the Firm had indeed 
changed;

(h)	 the issue of  the existence of  a partnership is not to be decided 
merely by what the parties called each other or by the manner in 
which the party labelled his position. Whether a person is to be 
treated in law as a partner depends on an examination of  the real 
substance of  his relationship with others. Where the necessary 
elements of  a partnership exist in fact, a relationship will be 
construed as a partnership in law even though the parties may say 
no;

(i)	 in the present case, the defendant was indeed a partner of  the Firm 
notwithstanding his letter to the Bar Council on 26 June 2006 
notifying his retirement as Senior Partner and his re-designation of  
his role as consultant to the Firm. In every aspect, the defendant’s 
position as the Principal Owner had not changed. Accordingly, 
the defendant is liable to indemnify the plaintiff  for the Judgment 
Sum;

(j)	 on the issue of  res judicata, the burden is on the defendant to 
show that the High Court had in the Suit No 165 determined the 
plaintiff ’s Third Party Proceeding on its merits. No evidence has 
been placed before the court that this was the case. A perusal of  
the written submissions of  counsel for the defendant in respect of  
the Third Party Proceeding shows that a good part of  the same had 
dealt with procedural irregularities in the Third Party Proceeding. 
The minutes of  the learned judge who dismissed the Third Party 
Proceeding was not produced before the High Court;

(k)	 However, based on the order dated 11 November 2015 it is 
apparent that the Third Party Proceeding filed by the plaintiff  
in Suit No 165 was terminated pursuant to O 16 r 4(3)(c) of  
Rules of  Court 2012 following the Court’s order setting aside the 
plaintiff ’s Notice for Third Party Directions dated 20 January 
2015. This suggests that the merits of  the plaintiff ’s Third Party 
Proceeding were never considered and determined by the High 
Court at all;
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(l)	 on the question as to whether the plaintiff ’s claim is pre- mature as 
he has not made any payment of  the Judgment Sum to the Bank, 
the learned HCJ refer to the Federal Court case of  Mat Abu Man 
v. Medical Superintendent General Hospital Taiping & Ors [1988] 1 
MLRA 294 where it was held that for an indemnity claim, the 
cause of  action should begin to run from the date the defendant is 
held liable; and

(m)	finally, on the issue of  the plaintiff ’s bankruptcy, the plaintiff  has 
on 23 December 2019 obtained an order staying the adjudication 
order and receiving order dated 9 December 2019 until 27 
December 2019 which is the date fixed for further submission and 
decision by the High Court. Given that the bankruptcy order has 
been stayed, the defendant’s objection to the action is no longer 
valid.

[20] Dissatisfied with the decision, the defendant filed this appeal.

The Appeal

[21] This appeal is premised on the following grounds as stated in the 
Memorandum of  Appeal namely:

(a)	 the learned JC erred in law and/or in fact in granting the 
Order that the defendant indemnify and keep the plaintiff  fully 
indemnified against the full Judgment Sum and costs in Suit No 
165;

(b)	 the learned JC erred in law and/or in fact in holding that res 
judicata did not apply and that the merits of  the Third Party 
Proceeding were never considered and determined by the High 
Court at all;

(c)	 the learned JC erred in law and/or in fact in holding that the 
defendant was indeed a partner of  the Firm and his re-designation 
as a consultant of  the Firm was more form than substance;

(d)	 the learned JC erred in law and/or in fact in holding that cl 19.1 
of  the Agreement dated 14 July 2006 between the Firm and 
the plaintiff  applied. The learned JC failed to consider and/or 
appreciate and/or give sufficient consideration to the fact that the 
only parties to the Branch Partnership Agreement were the Firm 
and the plaintiff. The defendant was not a party to the Agreement.

(e)	 the learned JC erred in law and/or in fact in not holding that the 
plaintiff ’s claim is premature;

(f)	 the learned JC erred in law and/or in fact in ordering the quantum 
of  relief. In this regard, the learned JC failed to consider and/or 
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appreciate and/or give sufficient consideration that the plaintiff  
had not exercised prudence and/or had failed to mitigate his losses 
and damage (if  any);

(g)	 the learned JC erred in law and/or in fact in dismissing the 
defendant’s claim in the court below with costs to be paid by the 
plaintiff  to the defendant; and

(h)	 the learned JC erred in law and/or in fact in failing to consider 
and/or appreciate and/or give sufficient consideration to the 
defendant’s submissions in the court below.

Submissions

[22] At the outset of  the hearing, the learned counsel for the defendant 
informed the court that he would be relying on only one issue in this appeal 
namely the issue of  res judicata whether it is applicable.

[23] The learned JC held that res judicata did not apply and that the merits of  
the Third Party Proceeding were never considered and determined by the High 
Court at all;

[24] The learned counsel for the defendant submitted that if  res judicata is 
applicable then the issue would have been conclusively decided by reason of  
the Order dated 11 November 2015 in the Third Party Proceeding.

[25] It is pertinent to note that the learned JC on the issue of  res judicata held 
that the defendant had the burden to show the High Court had in the Civil 
Suit No: D-22NCC-165-2011 (Suit No 165) determined the plaintiff ’s Third 
Party Proceedings on its merits. The learned JC held that no evidence has been 
placed before the court that this was the case.

[26] Pursuant to the judgment obtained, by a notice of  application dated 24 
October 2014, the Bank applied for leave to issue execution against the partners 
of  the Firm, including the plaintiff, under O 77 r 5(4) of  the Rules of  Court, 
2012, It obtained leave on 26 August 2015. The Bank however did not seek to 
issue execution against the defendant. The leave Order dated 26 August 2015 
also did not expressly include the defendant as one of  the partners against 
whom execution was to be levied.

[27] The plaintiff  then initiated a Third Party Proceeding against the defendant 
by way of  Third Party Notice before the High Court via encl 92 dated 20 
January 2015 for indemnity from the defendant arising from judgment obtained 
in Suit No 165. The Third Party Proceeding was opposed by the defendant. 
On 27 January 2015, the defendant entered an appearance for the Third Party 
Proceeding.

[28] This court has had sight of  the relevant cause papers with regard to the 
Third Party Proceeding filed at the High Court in Suit No 165. Among the 
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issues raised by the defendant are that the Third Party Claim is defective, no 
prima facie case, inordinate delay, alleged Indemnity under Branch Partnership 
Agreement.

[29] The Third Party Proceeding is brought in reliance of  cl 19.1 of  the Branch 
Partnership Agreement dated 14 July 2006. The Partnership Agreement was 
executed by the defendant on behalf  of  the Firm as a managing partner at that 
material time.

[30] It was argued by the defendant in the Third Party proceeding that 
pursuant to s 20 of  the Partnership Act, 1961 since the defendant had retired 
as a partner from the Firm as at 1 August 2006, the Agreement could not 
bind or be enforceable against the defendant. For ease of  reference s 20 of  the 
Partnership Act, is reproduced herewith:

‘A continuing guarantee given either to a firm or to a third person in respect 
of  the transactions of  a firm is, in the absence of  agreement to the contrary, 
revoked as to future transactions by any change in the constitution of  the firm 
to which or of  the firm in respect of  the transactions of  which, the guarantee 
was given.’.

[31] It was submitted by the plaintiff  in his written submission in the Third 
Party Proceeding that the plaintiff  is entitled to indemnity for any losses or 
damages in view of  cl 19.1 of  the branch partnership agreement and also to be 
indemnified as provided under s 43 of  the Partnership Act in the event of  any 
fraud or misrepresentation by the appellant as partner of  the Firm.

[32] The plaintiff  submits that the Order of  the High Court dated 11 November 
2015 dismissing the Third Party Directions Application and terminated the 
Third Party Proceeding was made pursuant to O 16 r 4(3)(c) of  the Rules of  
Court 2012 on the ground that the Third Party Proceeding was irregular and/
or premature as neither the Writ of  Summons nor the pleadings of  the Main 
Suit were served on the defendant. The defendant was only served with the 
Notice of  Application and the merits of  the case was not heard.

[33] Before us, the learned counsel for the plaintiff  canvassed the same 
argument that in the Third Party Proceeding the merits of  the case were not 
heard. Hence there is no res judicata.

[34] The learned counsel for the defendant submitted that the object of  Third 
Party Proceeding is to prevent multiplicity of  actions and to prevent the matter 
from being tried twice with possibly different results. The initiation of  a Third 
Party Proceeding is akin to the issuance of  a writ of  summons and a proceeding 
begun by it is as if  it were an action. In this regard, a defendant who issues a 
Third Party Notice is as if  he is a plaintiff.

[35] Learned counsel further submits that a Third Party Notice creates a 
separate action, independent of  the original action, so that if  the original is 
settled or otherwise disposed of, the third party proceeding may continue. The 
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third party proceeding must therefore be viewed as an independent proceeding 
between the defendant as plaintiff  and the third party as defendant.

[36] It was further argued by the defendant’s counsel that the independent 
action/cause of  action as against the defendant had come to an end when 
the Third Party Notice was ruled in favour of  the defendant. As such the 
principle of  res judicata should apply against the plaintiff. The present action 
against the defendant is premised on the relief  as prayed for in para 15 of  
the Statement of  Claim wherein at prayer (i) the plaintiff  had prayed for 
‘An Order that the defendant indemnify and to keep the plaintiff  fully 
indemnified against the full Judgment Sums and costs in Kuala Lumpur Suit 
No ‘D-22NCVC-165-2011’...

Our Decision

[37] On the issue as to whether the merits of  the case had been argued by the 
plaintiff  and the defendant during the hearing of  the Third Party Notice, it is 
pertinent to observe that one of  the issues argued by the plaintiff  and defendant 
is the issue of  indemnity against the defendant by the plaintiff  in reliance of              
cl 19.1 of  the Branch Partnership Agreement.

[38] In the Third Party Claim against the defendant as stated in para 9, the 
following prayers were sought by the plaintiff  and are reproduced herewith 
namely:

‘9. Dan Defendan (Lee Choon Hei) (Respondent in the present appeal) yang 
menuntut terhadap Pihak Ketiga:

9.1 Suatu perisytiharan bahawa dia berhak mendapat indemniti seperti 
disebut terdahulu,’

9.2 Indemniti bagi apa-apa penghakiman bagi apa-apa amaun yang boleh 
didapati kena dibayar olehnya kepada Plaintif  (the Bank),

9.3 Penghakiman bagi apa-apa jumlah kos yang boleh diputuskan untuk 
membayar kepada Plaintif  dan untuk jumlah kos sendiri mempertahankan 
tindakan dan prosiding pihak ketiga.

9.4. Selanjutnya atau sebagai pilihan ganti rugi kerana melanggar kontrak.

9.5 Faedah ke atas jumlah penghakiman dan kos diperolehi oleh Plaintif  
pada 30 November 2012 dari tarikh itu dan pada apa-apa kadar yang adil 
menurut Kaedah-Kaedah Mahkamah 2012 dan

9.6 Selanjutnya lain-lain relif  yang Mahkamah yang mulia ini dianggap 
wajar dan adil.’

[39] In opposing the plaintiff ’s Third Party Notice the defendant had filed 
three Affidavits in Reply, namely Affidavit in Reply affirmed on 10 February 
2015, Affidavit in Reply affirmed on 6 March 2015 and Affidavit in Reply 
affirmed on 27 March 2015 respectively.
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[40] At para 9 in the Affidavit in Reply affirmed on 10 February 2015, the 
defendant avers as follows:

(a)	 14 July 2006, the Branch Partnership Agreement dated 14 July 
2006 was executed by him (defendant) as a partner of  the Firm at 
the material time;

(b)	 Subsequent thereof  on 1 August 2006, I retired as a partner from 
the Firm. A copy of  the letter to the Bar Council dated 26 June 
2006 is produced hereto and shown to me marked as exhibit 
“CBH-5”;

(c)	 The alleged fraudulent conduct by one of  the partners of  the Firm 
took place on or around 12 October 2006, ie after I had retired 
from Firm. A copy of  the Bar Council Malaysia’s letter dated 
10 March 2014 in relation to the ‘Status of  M/s Paul Cheah & 
Associates’ can be seen as exh B, LCH ‘Affidavit and encl 82.’

[41] The learned JC held that the defendant was indeed a partner of  the Firm 
notwithstanding his letter to the Bar Council on 26 June 2006 notifying his 
retirement as Senior Partner and his re-designation of  his role as consultant to 
the Firm. In every aspect, the defendant’s position as the Principal Owner had 
not changed. Accordingly, the defendant is liable to indemnify the plaintiff.

[42] It is our observation that although the learned JC made a finding that the 
defendant was the Principal Owner of  the Firm and is liable to indemnify the 
plaintiff, however the order of  the learned JC was to terminate the Third Party 
Proceeding filed in Suit No 165 after perusing the affidavits, written submissions 
and hearing the oral submission on the ground of  procedural irregularities.

[43] We further hold the view that the learned JC had heard arguments on 
the issue of  indemnity against the defendant on its merits and ruled that the 
defendant is liable to indemnify the plaintiff. The prayers in the Third Party 
Proceeding and in Suit No 258 are similar ie that the defendant be liable to 
indemnify the plaintiff  for the Suit No 165 judgment.

Is The Doctrine Res Judicata Applicable?

[44] In order for the doctrine of  res judicata to apply, the plaintiff  has to prove 
that the same issue must have been raised and decided in an earlier proceeding/
action in which the parties are represented.

[45] The earlier judgment must necessarily and with precision determine the 
point in issue.

[46] What is meant by res judicata has been well explained in Asia Commercial 
Finance (M) Berhad v. Kawal Teliti Sdn Bhd [1995] 1 MLRA 611 where Peh Swee 
Chin FCJ in delivering the judgment of  the court stated:

“What is res judicata? It simply means a matter adjudged, and its significance 
lies in its effect of  creating an estoppel per rem judicature. When a matter 
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between two parties has been adjudicated by a Court of  competent 
jurisdiction, the parties and their privies are not permitted to litigate once 
more the res judicata, because the judgment becomes the truth between 
such parties, or in other words, the parties should accept it as the truth; res 
judicata pro veritate accipitur. The public policy of  the law is that it is in the 
public interest that there should be finality in litigation - interest rei publicae 
ut sit finis litium. It is only just that no one ought to be vexed twice for the 
same cause of  action - nemo debet bis vexari pro eadem causa. Both maxims are 
the rationales for the doctrine of  res judicata, but the earlier maxim has the 
further elevated status of  a question of  public policy.”.

See also the case of  Kandiah Peter Kandiah v. Public Bank Bhd [1993] 1 MLRA 
505.

[47] Thus, for the doctrine of  res judicata to apply, the same issue must have been 
raised and decided in an earlier proceeding or action in which the parties are 
represented. And for that reason, it is not open for the same issue to be litigated 
afresh between the same parties. This doctrine is based on the public policy 
that there must be finality and conclusiveness in judicial decisions and the right 
of  the individual from being vexed by multiplicity of  suits at the instance of  
an opponent. In Satyadhyan Ghosal and Others v. SM Deorajin Debi and Another 
[1960] AIR 941, the Indian Supreme Court stated the principle as follows:

“(7) The principle of  res judicata is based on the need of  giving a finality 
to judicial decisions. What it says is that once a res is judicata, it shall not 
be adjudged again. Primarily it applies between past litigation and future 
litigation. When a matter - whether on a question of  fact or a question of  
law - has been decided between two parties in one suit or proceeding and 
the decision is final, either because no appeal was taken to a higher court 
or because the appeal was dismissed, or no appeal lies, neither party will be 
allowed in a future suit or proceeding between the same parties to canvass the 
matter again.”.

[48] Reverting to the case at hand, we are constrained to disagree with the 
decision of  the learned JC that the merit of  the case was never argued. It is 
patently clear that in the ground of  judgment the learned JC touched on the 
issue of  indemnity and found that the defendant was liable to indemnify the 
plaintiff. These were the very same issues raised in the Third Party Proceeding 
that was earlier dismissed. Hence, the doctrine of  res judicata is applicable.

Conclusion

[49] Based on the reasons as adumbrated above and in all the circumstances, it 
is our unanimous decision that there is merit in the appeal which required an 
appellate intervention. We hereby allow the appeal with costs of  RM25,000.00 
subject to the payment of  allocatur fee. The order of  the High Court dated 27 
December 2019 is set aside and substituted with an order that the plaintiff ’s 
claim against the defendant is dismissed.
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In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 

Download

Save

Print

Download

PDF

Font

A

Search within case
judgment by entering 
any keyword or phrase.

Click to gain access to
the provided document 
tools

Case Citation

Cases Search Within eLaw Library ??

Search Within

Without the word(s) Without the word(s)

Full Judgment Case Title

Legislation Referred: Legislation Referred

Judge: Judge

Case Number: Case Number

Counsel: Counsel

Court: All Courts

Judgment Year(s): 1894

Cases Judicially
Considered

Subject Index Nothing Selected

Advanced Search Citation Search

Search Cancel

2016to

Advanced search 
or Citation search

Browse and navigate other options

eLaw Library represent overall total 
result, click on any of the tabs to 
�lter result for selected library.

Switch view beteewn case 
Judgement/Headnote



Cheah Boon Hoe 
v. Lee Choon Hei

Find Overruled Cases
eLaw Library Latest NewseLaw Library

Majlis Peguam V. Dato Sri Dr Muhammad Shafee Abdullah Refers To List View Precedent Map

Results

??

LEGAL PROFESSION ACT 1976

ETHICS & PROFESSIONAL RESPONSIBILITY
103E.. Appeal from the �nal order or decision of the Disciplinary Board.
In force from: West Malaysia - 1 June 1977 [P.U.(B) 327/77] 

ACT 166

Malaysia

1976

LEGAL PROFESSION ACT 1976

ETHICS & PROFESSIONAL RESPONSIBILITY
93.. Disciplinary Board.
In force from: West Malaysia - 1 June 1977 [P.U.(B) 327/77] 

ACT 166

Malaysia

1976

LEGAL PROFESSION (PUBLICITY) RULES 2001 

ETHICS & PROFESSIONAL RESPONSIBILITY
15.. Interviews with press radio and television
15 NOVEMBER 2001 

PU(A) 345/2001

Malaysia

2001

LEGAL PROFESSION (PRACTICE AND ETIQUETTE) RULES 1978

Ethics & Professional Responsibility
48.. Advocate and solicitor not to publish photograph.
In force from 29 December 1978

PU(A) 369/1978

Malaysia

1978

Search Within eLaw Library

Majlis Peguam V. Dato Sri Dr M

Legal Profession Act 1976

Legal Profession Act 1976

Legal Profession (Practice An

Legal Profession (Publicity)

Legal Profession (Publicity)

Legal Profession (Publicity)

Legal Profession (Publicity)

Legal Profession Act 1976

Search Engine

www.elaw.my

The relationships between referred cases can be viewed via 
precedent map diagram or a list        e.g.  Followed, referred, 
distinguished or overruled.

Dictionary/Translator

eLaw Library Latest NewsSearch Within eLaw LibraryeLaw Library

A person who without lawful excuse makes to another a threat, intending that other would fear it would be carried out, to kill that other or a third p ... Read more

1545 results found.

Dictionary

eLaw Library Cases Legislation Articles Forms Practice Notes

??

(1495)(1545) (23) (24) (2) (1)

PATHMANABHAN NALLIANNEN V. PP & OTHER APPEALS

Aziah Ali, Tengku Maimun Tuan Mat, Zakaria Sam JJCA

criminal law : murder - circumstantial evidence - appellants found guilty of murder - appeal against conviction and sentence - whether exhibits 
tendered could be properly admitted under law - whether trial judge took a maximum evaluation of witness information lead...

Cites:   27 Cases    24 Legislation   Case History           PDF

4 December 2015

Court of Appeal Put...

[ B-05-154-06-2013 B-..

[2016] 1 MLRA 126

NAGARAJAN MUNISAMY LWN. PENDAKWA RAYA

Aziah Ali, Ahmadi Asnawi, Abdul Rahman Sebli HHMR

membunuh orang (murder) jika perbuatan tersebut terjumlah dalam salah satu daripada kerangka-kerangka (limb) seperti di "envisaged" dalam s 300 (a) 
atau (b) atau (c) atau (d) atau mana-mana kombinasi daripadanya. seksyen 302 pula adalah hukuman bagi kesalahan me...

Cites:   5 Cases    5 Legislation        PDF

26 Oktober 2015

Mahkamah Rayuan Put...

[ B-05-3-2011]

[2016] 1 MLRA 245

JOY FELIX V. PP

Mohd Zawawi Salleh, Vernon Ong, Prasad Sandosham Abraham JJCA

criminal law : murder - whether intention to kill deceased present - appellant convicted and sentenced for murder - appeal against conviction and 
sentence - whether there was any evidence to excuse appellant for incurring risk of causing death to deceased - whether...

Cites:   6 Cases    4 Legislation     Case History           PDF

8 September 2015

Court Of Appeal Put...

[ S-05-149-06-2014]

[2016] 1 MLRA 386

Multi-Journal Case Citator

You can extract judgments based on the citations of the 
various local legal journals.*

eLaw Library Latest NewsSearch Within eLaw LibraryeLaw Library

Cases

??

 SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS [2016] 3 MLRH 145

Judgment    Cites:   Cases      Legislation          Dictionary       Share        PDF9 34 Search within case

High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
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In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
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[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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CRIMINAL PROCEDURE CODE (REVISED 1999)
ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."

Case Referred

Case Referred
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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3. Trial of o�ences under Penal Code and other laws.
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Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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