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Constitutional Law: Legislature — Legislative enactments — Plaintiff  a body 
incorporated under Menteri Besar Selangor (Incorporation) Enactment 1994 — 
Whether plaintiff  in law a corporation sole or corporate aggregate — Whether Menteri 
Besar empowered to enter into contracts in name and on behalf  of  plaintiff  in his sole 
discretion — Whether plaintiff ’s board of  directors could fetter powers of  Menteri Besar 
— Whether plaintiff ’s employees acting under instructions of  Menteri Besar could be 
held liable for breach of  trust and/or breach of  fiduciary duty to plaintiff ’s board of  
directors 

Contract: Employment contract — Payments to defendants under Voluntary Separation 
Scheme — Action by plaintiff  to recover payments — Plaintiff  a body incorporated 
under Menteri Besar Selangor (Incorporation) Enactment 1994 — Whether plaintiff  in 
law a corporation sole or corporate aggregate — Whether Menteri Besar empowered to 
enter into contracts in name and on behalf  of  plaintiff  in his sole discretion — Whether 
plaintiff ’s board of  directors could fetter powers of  Menteri Besar — Whether plaintiff ’s 
employees acting under instructions of  Menteri Besar could be held liable for breach of  
trust and/or breach of  fiduciary duty to plaintiff ’s board of  directors 

This was an appeal by the appellants/defendants against the decision of  the 
Court of  Appeal in relation to an issue involving a body incorporated under 
Menteri Besar Selangor (Incorporation) Enactment 1994 (“MBI Enactment”). 
The plaintiff  was a body incorporated under the MBI Enactment and was 
known as Menteri Besar Selangor (Pemerbadanan). The defendants were 
former employees of  the plaintiff. The 1st defendant was employed as the 
Chief  Executive Officer, the 2nd defendant was holding the position of  
the Chief  Operating Officer and the 3rd to 8th defendants were all officers 
holding various positions in the plaintiff. They were all employed under their 
respective contracts of  employment. The then Menteri Besar of  Selangor, 
Tan Sri Dato’ Seri Abdul Khalid Bin Ibrahim (“TSKI”) as a Menteri Besar 
(Pemerbadanan) had approved payments in the sum of  RM2,713,590.00 
to be paid to the defendants under a Voluntary Separation Scheme (“VSS 
Payments”). He did not seek any approval of  the plaintiff ’s Board of  
Directors (“BOD”). According to the plaintiff, its BOD constituted of  the 
Menteri Besar Selangor, the State Secretary and the State Financial Officer. 
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The VSS Payments were approved prior to his resignation as the Menteri 
Besar on 23 September 2014. Consequently, the VSS Payments were paid 
and received by all the defendants. The plaintiff  subsequently initiated these 
proceedings in the High Court against all the defendants to recover the VSS 
Payments received by them, pleading that they were unlawful payments. The 
alleged unlawfulness was predicated on the fact that TSKI had approved the 
payments without the approval of  the plaintiff ’s BOD. Instead, it was alleged 
that the first and second defendants had conspired to injure the plaintiff  in 
making that unauthorised and unapproved payments to the other defendants. 
In conspiring to injure the plaintiff, the 1st defendant and 2nd defendants were 
said to have breached their fiduciary duties to the plaintiff  which resulted in 
an unjust enrichment to each of  the defendants. The High Court dismissed the 
plaintiff ’s claim. On appeal, however, the Court of  Appeal disagreed with the 
findings of  the High Court. The Court of  Appeal viewed the VSS Payments 
unlawful in absence of  approval by the plaintiff ’s BOD. Hence, the present 
appeal in which the appellants posed the following four legal questions: (1) 
whether the plaintiff, which was established by the MBI Enactment, was in law 
a corporation sole or corporate aggregate; (2) if  the plaintiff  was a corporation 
sole, whether the Menteri Besar at the material time was empowered to enter 
into contracts in the name and on behalf  of  the plaintiff  in his sole discretion; 
(3) whether the plaintiff ’s BOD, which was not established under the MBI 
Enactment, should fetter the powers of  the Menteri Besar at the material time; 
and (4) whether employees of  the plaintiff  acting under the instructions of  the 
Menteri Besar at the material time should be held liable for breach of  trust 
and/or breach of  fiduciary duty to the plaintiff ’s BOD. 

Held (allowing the appeal with costs): 

(1) In reliance of  the established case authorities, it was clear that Question 
1 could simply be answered by saying that the Menteri Besar Selangor 
(Pemerbadanan) established by the MBI Enactment was in law a corporation 
sole and not a corporate aggregate. A proper examination of  the legal status of  
the plaintiff  indisputably revealed that the plaintiff  was a creation of  a statute 
enacted by the State of  Selangor, the MBI Enactment. Section 3 incorporated 
the person holding the office or performing the functions of  Menteri Besar of  
Selangor as a body corporate under the name of  “Menteri Besar Selangor”. 
From this plainly worded provision of  the law, the incorporation of  the 
plaintiff  fit the definition and the description of  a corporation sole. The Court 
of  Appeal had erred when it accepted the plaintiff  as a corporation sole but 
yet imposed the requirement of  accountability as in a corporation aggregate.    
(paras 19, 20 & 36) 

(2) The court would at all times give effect to the intent and object of  the 
legislature in the exercise of  interpreting a statute. Indisputably, there was 
no provision establishing a BOD or conferring power to such board in the 
MBI Enactment. It was not for the court to supplant what the law never 
had or never intended to legislate in the first place. The BOD in the plaintiff  
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was merely an informal body without any statutory power or duties and 
was not cloaked with any legal authority. Thus, TSKI as Menteri Besar 
(Pemerbadanan), while exercising his powers under the MBI Enactment in 
approving the VSS Payments, need not satisfy the requirement of  consulting 
and obtaining approval from the BOD. Since the law incorporating 
the plaintiff  did not contemplate a BOD, the court could not treat the 
administratively created BOD as having legal power. Without any vesting 
of  power by the MBI Enactment to the BOD, the court could not give effect 
otherwise. TSKI therefore was under no obligation to obtain approval in 
the exercise of  powers conferred by the MBI Enactment. It followed that 
the act of  TSKI in approving the VSS Payments with no sanction of  the 
BOD was not unlawful. This proposition was consonant with the principle 
that a corporation sole was an incorporation of  a single person, and he was 
one and the same. In answering Question 2, at the material time, TSKI was 
legally empowered to approve the VSS Payments under the MBI Enactment 
on his own, without the need for approval of  the BOD. Hence that question 
must be answered in the affirmative. It followed that Question 3 should be 
answered in the negative. There was no fetter imposed by law on the plaintiff  
pursuant to the MBI Enactment. Thus, notwithstanding the creation of  the 
BOD purportedly supervising the plaintiff, it could not change the plaintiff ’s 
legal status. (paras 52, 61, 63 & 64) 

(3) The facts revealed that the 1st and 2nd defendants were acting under the 
direction of  TSKI as Menteri Besar. They were not the ones who orchestrated 
the payment. The 3rd to 8th defendants were merely recipients of  the VSS 
Payments on the termination and cessation of  their employment with the 
plaintiff. Not a scintilla of  evidence was produced to suggest that these other 
defendants played any role in the process to have the VSS Payments approved. 
The role played by the 1st and 2nd defendants could not by any stretch of  
imagination be in support of  the conspiracy alleged against them. It would, 
on the facts, be difficult to construe the writing of  memos to TSKI as acts of  
conspiracy. There was nothing else shown to link the other defendants to the 
alleged conspiracy. The plaintiff  had incontrovertibly failed to establish how 
these defendants had breached the trust or fiduciary duties to the plaintiff.    
(para 66) 
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JUDGMENT

Rohana Yusuf PCA:

[1] The appellants, who were defendants in the High Court are appealing 
against the decision of  the Court of  Appeal by posing four legal questions 
before us.

[2] The appeal before us relates to the issue involving a body incorporated under 
Menteri Besar Selangor (Incorporation) Enactment 1994 (MBI Enactment).

[3] In this judgment, parties will be referred to, as they were, in the High Court.

[4] The plaintiff  is a body incorporated under the MBI Enactment and is known 
as Menteri Besar Selangor (Pemerbadanan). The defendants were former 
employees of  the plaintiff. The 1st defendant, Faekah Binti Haji Hassan was 
employed as the Chief  Executive Officer(CEO), the 2nd defendant, Rohany 
Binti Dato’ Talib was holding the position as the Chief  Operating Officer 
(COO) and the 3rd to 8th defendants were all officers holding various positions 
in the plaintiff. They were all employed under their respective contracts of  
employment.

[5] The then Menteri Besar of  Selangor, Tan Sri Dato’ Seri Abdul Khalid Bin 
Ibrahim (TSKI) as a Menteri Besar (Pemerbadanan) had approved payment in 
the sum of  RM2,713,590.00 to be paid to the defendants under a Voluntary 
Separation Scheme (VSS Payments). He did not seek any approval of  the 
plaintiff ’s Board of  Directors (BOD). According to the plaintiff, its Board of  
Directors (BOD) constituted the Menteri Besar Selangor, the State Secretary 
and the State Financial Officer.

[6] The VSS Payments was approved prior to his resignation as the Menteri 
Besar on 23 September 2014. Consequently, the VSS Payments were paid and 
received by all the defendants.

[7] The plaintiff  subsequently initiated these proceedings in the High Court 
against all the defendants to recover the VSS Payments received by them, 
pleading that they were unlawful payments. The alleged unlawfulness was 
predicated on the fact that TSKI had approved the payment without the 
approval of  the plaintiff ’s BOD. Instead, it was alleged that the 1st defendant 
and the 2nd defendant had conspired to injure the plaintiff  in making that 
unauthorised and unapproved payment to the other defendants. In conspiring 
to injure the plaintiff, the 1st and 2nd defendants were said to have breached 
their fiduciary duties to the plaintiff  which resulted in an unjust enrichment to 
each of  the defendants.

[8] The allegation of  conspiracy against the 1st defendant and the 2nd defendant 
was essentially grounded on the following narration: Before his resignation, on 
25 August 2014 TSKI together with the other two members of  the plaintiff ’s 
BOD held a meeting, where it was agreed in principle that the defendants be 
paid compensation in lieu of  notice by way of  VSS Payments. That minutes of  
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meeting is found in enl 23 (CB Vol 4) p 154. In that minutes it was further noted 
that the BOD had resolved for the management to revert on the same.

[9] Subsequent to that decision, about a month later, on 20 September 2014, 
the 2nd defendant issued a memo to both the 1st defendant (CEO) and TSKI, 
proposing payment of  three months’ salary in lieu of  notice plus three options 
formula on the computation of  the payable VSS.

[10] TSKI indicated his approval on that memo written by the 2nd defendant. 
However, he did not make it clear which of  the options were to be implemented. 
Another memo thus ensued. This time the CEO, the 1st defendant, wrote to 
TSKI to approve three months’ salary in lieu of  notice plus VSS Payments at 
30% of  last drawn salary, multiplied by the number of  months served. TSKI 
approved the proposal and directed its implementation, resulting in the VSS 
Payments being paid out to all the defendants, respectively. TSKI did not deny 
in evidence that he did, in fact, approve the proposal for implementation on his 
own, without any approval of  the BOD.

[11] This then led to the plaintiff ’s claim against the defendants being “..... inter 
alia grounded on the conspiracy between the 1st and 2nd defendants to injure 
the plaintiff  in making unauthorised and unapproved payment to the other 
defendants”. In conspiring, the defendants were alleged to have breached their 
fiduciary duties to the plaintiff.

[12] In response, the defendants contended that the plaintiff  is a statutory 
corporation sole constituted in a single person pursuant to the MBI Enactment. 
That single person at the material time was the Menteri Besar of  Selangor, 
TSKI. As a corporation sole, it was within the powers of  TSKI as conferred 
by s 4 of  the MBI Enactment, to approve the VSS Payments without obtaining 
prior approval of  the BOD. There is nothing in the MBI Enactment which 
fetters his powers endowed by s 4. A fortiori, the VSS Payments was lawfully 
approved, hence no issue of  unlawful payment can arise.

[13] After a full trial, the High Court found favour with the defendants’ case 
and dismissed the plaintiff ’s claim. The learned trial judge agreed that the 
plaintiff  is a corporation sole created by the MBI Enactment; it is not governed 
by a BOD because there is no provision in the MBI Enactment requiring so. 
In the absence of  such requirement, it was held by the High Court that there 
was no obligation for TSKI to obtain any approval in the exercise of  his powers 
pursuant to the MBI Enactment. Thus the approval by TSKI was not unlawful, 
which consequently disentitled the plaintiff  to the claim made.

[14] On the conspiracy allegation, the High Court held that since the object 
of  payment was lawful and it was not brought about by unlawful means, the 
allegation of  conspiracy failed. In that, the High Court had difficulties construing 
a memo written by the first defendant to TSKI amounted to a conspiracy 
between the 1st defendant and the 2nd defendant. Besides this memo, the High 
Court found no other evidence supporting the alleged conspiracy.
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[15] The plaintiff  had further attempted to argue that there was interference 
with the terms of  the employment contract by TSKI in approving the VSS 
Payments. The terms of  employment, it was argued do not contain VSS. TSKI 
was said to have meddled with the terms of  the employment contract between 
the plaintiff  and the defendants, as the VSS Payments were not payments in 
accord with the contractual terms. This contention was rejected by the High 
Court for want of  pleadings.

[16] The Court of  Appeal disagreed with the findings of  the High Court. The 
Court of  Appeal viewed the VSS Payments unlawful in absence of  approval by 
the plaintiff ’s BOD. The Court of  Appeal took cognisance and agreed that the 
plaintiff  is a corporation sole. The Court of  Appeal also agreed that there is no 
express requirement in law for the plaintiff  to have a BOD. However the Court 
of  Appeal found that a BOD did exist in the plaintiff. Such existence was not 
denied by TSKI. The Court of  Appeal took notice that past records showed 
that decisions of  the plaintiff  were always made upon approval of  the BOD, 
except for the VSS Payments. Finally it held and found that good governance, 
accountability and corporate governance dictated that TSKI must obtain the 
approval of  BOD, the existence of  which he had already acknowledged.

[17] Against that decision, four following questions of  law were brought before 
us, which we will deal with, in turns.

Question 1

Whether Menteri Besar Selangor (Pemerbadanan) (MBI), The Plaintiff, That 
Was Established By The Menteri Besar Selangor (Incorporation) Enactment 
1994 Is In Law A Corporation Sole Or Corporate Aggregate?

[18] The plaintiff  in its submission did not dispute that it is a corporation sole 
created under the MBI Enactment. It is therefore not disputed that the plaintiff  
is a body corporate qua corporation sole. So too were the findings of  both the 
courts below. In that light, Question 1 posed is rather superfluous.

[19] In reliance of  the authorities cited below, it is not difficult as it is clear to 
our mind that Question 1 posed can simply be answered by saying that the 
Menteri Besar Selangor (Pemerbadanan) established by the MBI Enactment is 
in law a corporation sole and not a corporate aggregate.

[20] A proper examination of  the legal status of  the plaintiff, undisputably 
reveals that the plaintiff  is a creation of  a statute enacted by the State of  
Selangor, the MBI Enactment. Section 3 incorporates the person holding the 
office or performing the functions of  Menteri Besar of  Selangor as a body 
corporate under the name of  “Menteri Besar Selangor”. From this plainly 
worded provision of  the law, we are clear in our mind that the incorporation of  
the plaintiff  fits the definition and the description of  a corporation sole. This 
may be deduced from the authorities cited by the defendants, which we will 
now proceed to examine.
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[21] First, there is Halsbury’s Laws (5th edn, 2010) Vol 24 on Corporation which 
explained corporation sole as “a body politic having perpetual succession, 
constituted in a single person, who, in right of some office or function, has a 
capacity to take, purchase, hold and demise (and in some particular instances, 
under qualifications and restrictions introduced by statute, power to alienate) 
real property, and now, it would seem, also to take and hold personal property, 
to him and his successors in such office for ever, the succession being perpetual.” 

[Emphasis added].

[22] W Blackstone, Commentaries on the Law of  England in Four Books (Vol 1 
Philadelphia J B Lippincott Company 1893), at p 469 described corporation 
sole as a body “consisting of  only one person and his successors, in some 
particular situation are incorporated by law, in order to give them some legal 
capacities and advantages particularly that of  perpetuity, which in their natural 
persons could not have had.”

[23] Echoing a similar stance, J W Salmond and P J Fitzgerald in Salmond on 
Jurisprudence (12th edn, Sweet & Maxwell 1966) shared the same view of  a 
corporation sole, as an incorporated series of  successive persons which only 
has one member at a time. An example cited was the Sovereign, who is said to 
be a corporation of  this kind at common law. It was also observed by Salmond 
that the Postmaster-General, the Solicitor to the Treasury, the Secretary of  
State for War, the Minister of  Town and Country Planning and the Minister 
of  Education have been endowed by statute with the same nature. Salmond 
recognised though that the chief  difficulty in apprehending the true nature of  
a corporation sole, was mainly because “it bears the same name as the natural 
person who is its sole member for the time being, and who represents it and 
acts for it”.

[24] The above definitions and descriptions are to be contrasted and 
distinguished from a corporation aggregate. A corporation aggregate has been 
defined by Halsbury as a collection of  individuals united into a body, with 
perpetual succession under an artificial form. In his explanation, Salmond 
emphasised that a corporation aggregate, usually is vested by the policy of  
the law with the capacity of  acting as an individual, particularly in holding 
or granting property, in contracting obligations and of  suing and being sued. 
Salmond too distinguished a corporation aggregate as an incorporated group 
of  co-existing persons, and has several members at a time. An example referred 
is a registered company, which consists of  the shareholders; a municipal 
corporation which constitutes the inhabitants of  a borough. These corporations 
are vested with capacities of  acting in many aspects as an individual, such as 
holding or granting property, contracting power and may sue and be sued.

[25] Cases below cited by the counsel for the defendants in his written 
submissions will further illustrate the distinction between the two types of  
corporation. In an English case, Daimler Company Limited v. Continental Tyre 
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and Rubber Company (Great Britain) Limited [1916] 2 AC 307; HL, Lord Pannor 
made his observation as thus:

“... Corporations sole are, in the main, ecclesiastical, but by the Public Trustee 
Act, 1906, the Public Trustee has been constituted a corporation sole, with 
perpetual succession and an official seal, and may sue or be sued under 
the above name like any other corporation sole. The object is to give the 
corporation a continued existence irrespective of  the person holding the office 
of  Public Trustee for the time being.”

[26] The case of  The Overseers of  the Poor, of  the City of  Boston v. David Sears 39 
Mass 122 cited Blackstone’s in its judgment, reiterated the distinction between 
the two types of  corporations, and expounded the difference as strikingly 
obvious. The obvious distinction being that corporation aggregate consists of  
many persons united into one society, but corporation sole consists of  only one 
person.

[27] The United States case of  In re Roman Catholic Church of  the Archdiocese of  
Santa Fe, 2020 Bankr LEXIS 3511 , expressed itself  on the notable difference 
in these terms:

“With a corporation sole, there is one “officeholder,” who functions like the 
shareholder, director, and officer of  the corporation. When he dies, retires, 
or otherwise leaves his duty station within the organisation, his successor 
automatically becomes the replacement officeholder. Thus, “[a] corporation 
sole may pass from one person to the next without any interruption in its legal 
status.”

[28] In Hubbard Association of  Scientologists International v. The Attorney General for 
The State of  Victoria [1976] Vic Rp 10, the Supreme Court of  Victoria, Australia 
made the distinction between the two types of  corporation by referring to 
“Grant on Corporations” (published in 1850) at p 626, where learned author 
observed:

“A corporation sole is a body politic, having perpetual succession, and being 
constituted in a single person, who, in right of  some office, or function, 
has a capacity to take, purchase, hold, and demise (and in some particular 
instances, under qualifications and restrictions introduced by statute, power to 
alien) lands, tenements, and hereditaments, to him and his successors in such 
office for ever, the succession being perpetual, but not always uninterruptedly 
continuous; ... This description of  corporation may be established either 
by prescription, or letters-patent, or, it is said, at common law, or by Act 
of  parliament, or by customs; of  all of  which we shall notice instances in 
their proper places. Corporation’s sole are chiefly ecclesiastical, one or two 
instances only of  lay corporations sole occurring in the books.”

[29] In Archbishop of  Perth v. ‘AA’ to ‘JC’ Inclusive; ‘DJ’ and Ors v. Trustees of  
Christian Brothers and Ors [1995] 18 ACSR 333, the Supreme Court of  New 
South Wales Court of  Appeal, emphasised the continuity of  the existence of  a 
corporation sole, being one of  its main features.
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[30] The High Court of  Australia in Crouch v. Commissioner for Railways (Qld) 
[1985] 62 ALR 1 made its observation on the subject that “a corporation sole 
has two capacities, that of  the natural person and that of  the corporation.” 
Adding its observation further, it was stated that a particular incumbent of  
the office, for so long as he or she holds it, is clothed by the law with the 
personality, powers and functions of  the corporate entity.

[31] The Supreme Court of  India in S Govinda Menon v. The Union of  India & 
Anor LNIND [1967] SC 33 similarly described the juristic distinction between 
a corporation sole and a corporation aggregate, and added to say, a corporation 
sole is not endowed with a separate legal personality as the corporation 
aggregate is (see also The Board of  Trustees, Ayurvedic Andunani Tibia College, 
Delhi v. The State of  Delhi And Anor LNIND [1961] SC 337).

[32] Nearer home, in State of  Johor and Another v. Tunku Alam Shah Ibni Tunku 
Abdul Rahman and Others [2005] SGHC 156, the High Court of  Singapore found 
the bequest of  Tyersall in that case as “State property” did not offend rules 
against perpetuities because it is a bequest to a corporation sole. That finding 
was made by referring to the Black’s Law Dictionary which defines corporation 
sole as a successive person holding an office as continued legal person.

[33] We now refer to Honan Plantations Sdn Bhd v. Kerajaan Negeri Johor & Ors 
[1996] 2 MLRH 919 cited in support by the plaintiff. It involved a decision 
made by Menteri Besar of  Johor who had approved in principle inter alia the 
conversion of  some lands into a mixed development. That decision by Menteri 
Besar required the approval of  the State Exco.

[34] The High Court held that Menteri Besar sitting alone was not an Exco 
decision under the State Constitution. It therefore would not bind the Exco. 
We agree that is the correct proposition of  law relating to Menteri Besar’s 
power under the State Constitution of  Johore.

[35] We are here dealing with Menteri Besar (Pemerbadanan) which is a 
totally different body and which is governed by different laws. Hence the case 
of  Honan Plantations Sdn Bhd v. Kerajaan Negeri Johor & Ors (supra) is therefore 
wholly irrelevant to this appeal both on the facts and on the law.

[36] The Malaysian courts have been consistent in applying the distinction 
between a corporation sole and a body corporate. The Court of  Appeal in 
Badan Peguam Malaysia v. Louis Edward Van Buerle [2005] 2 MLRA 127 held and 
found the Malaysian Bar to be a corporate aggregate. In our view, the strikingly 
obvious distinction as stated earlier is that one cannot be a corporation sole on 
one hand but at the same time operates as if  it were a corporation aggregate. 
With respect, the Court of  Appeal had erred, when it accepted the plaintiff  as 
a corporation sole but yet imposed the requirement of  accountability as in a 
corporation aggregate.

[37] The next issue raised in both Question 2 and Question 3 will be taken 
together in this discussion. They are as posed below:
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Question 2

If MBI Is A Corporation Sole, Whether The Menteri Besar At The Material 
Time Is Empowered To Enter Into Contracts In The Name And On Behalf 
Of MBI In His Sole Discretion?

Question 3

Whether MBI’s ‘Board Of Directors’ That Is Not Established Under The 
Menteri Besar Selangor (Incorporation) Enactment 1994 Can Fetter The 
Powers Of The Menteri Besar At The Material Time

[38] Despite the position taken by the plaintiff, that is, it is indeed a corporation 
sole, it nevertheless contended that the approval of  BOD is required since the 
BOD did in fact exist in the plaintiff. Moreover corporate governance and 
principle of  accountability necessitate the approval of  the BOD in any decision 
making by the plaintiff. TSKI according to the plaintiff  had signed the approval 
of  the VSS Payments in the capacity as a Chairman of  the BOD and not in the 
capacity of  the plaintiff  which is the Menteri Besar (Pemerbadanan).

[39] One thing is clear, this line of  argument adopted by the plaintiff  defies 
the definition and characteristic of  a corporation sole. The common thread 
running through all the above definitions is clear, that a corporation sole is 
a body politic constituted one member. It can sue and be sued and exists in 
perpetuity, which currently takes the form of  a statute creation, just like the 
plaintiff. The underlying objective is to create a perpetual existence of  the 
incorporation, which a Menteri Besar, does not possess.

[40] To suggest that a corporation sole is legally bound to account to a BOD 
does no accord with the characteristic and definition. The plaintiff  had not 
adduced any legal authority in support of  its proposition, except to rely on 
principle of  accountability and good governance.

[41] The legal question as posed in Question 2 in fact turns upon whether 
the incorporating law of  the plaintiff  imposes any duty on the plaintiff  to be 
governed by any other body. A perusal of  the MBI Enactment shows that it is 
a very short legislation. It incorporates the plaintiff  under s 3, and confers the 
powers it has, pursuant to s 4. It says, the corporation may:

“(a) enter into contracts;

(b) acquire, purchase, take, hold and enjoy movable and immovable 
property of  every description;

(c) convey, assign, surrender and yield up, charge, mortgage, demise, 
reassign, transfer or otherwise dispose of, or deal with, any movable 
or immovable property vested in the Corporation upon such terms as 
the Corporation seems fit.”
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[42] Section 5 empowers the plaintiff  to execute documents by the 
corporation, which shall be sealed in the presence of  Menteri Besar, who 
shall sign, all documents, or other instruments to which the corporate seal 
is affixed. Besides the few provisions on incorporation and conferment of  
power, the MBI Enactment does not contain any provision on how this body 
is to be managed or operated. No mention of  requirement of  a BOD to be 
set up. The BOD that undeniably exists therefore, may only be assumed as a 
body administratively created and not by requirement of  any law. The BOD 
cannot therefore be said to be a legal body cloaked with legal identity or legal 
power.

[43] No doubt from the facts in this appeal, the BOD’s approval may have 
formed part of  the organisational practice of  the plaintiff. The Court of  
Appeal had stated in its ground of  judgment that “the plaintiff  always obtained 
the approval on all matters except the VSS Payments.” With respect, this 
observation failed to consider the evidence of  TSKI that he as a Menteri Besar 
(Pemerbadanan) often approved donations and grants to bodies such as the 
Football Association and under Geran Selangorku on his own. The findings 
of  the Court of  Appeal that approvals of  BOD had always been the practice of  
the plaintiff  except this VSS Payments, is a finding not entirely substantiated by 
evidence. The Court of  Appeal did not take into account the evidence of  TSKI 
that he did not always obtain approval of  BOD in the exercise of  his function 
as the plaintiff.

[44] TSKI too had further clarified that, unlike a chairman of  a company, he 
was not bound by the decision of  the BOD which to him was merely advisory. 
The purpose of  having a BOD he said, was only to keep the State Government 
informed of  any decision made by the plaintiff.

[45] It is patently clear from the MBI Enactment again, that there is no 
requirement therein or for that matter in any other law mandating the plaintiff  
to be governed by a BOD. Hence the failure to comply with, or obtain sanction 
of  the BOD cannot be said to be a decision in breach of  law or statute so as to 
render that decision unlawful. Since the plaintiff  had run its case on the basis 
of  unlawful payment, it is incumbent upon the plaintiff  to establish that the 
approval of  VSS Payments offended some laws or statutes.

[46] The plaintiff  if  at all, may take TSKI to task for breaching the organisational 
practice. But the approval by TSKI without the sanction of  administratively 
constituted BOD is not in breach of  MBI Enactment and cannot amount to an 
unlawful decision and thereby resulting in the VSS Payments unlawful. An act 
can only be declared unlawful if  made in breach of  law or a written statute. In 
this regard, the decision of  the BOD directing the management to revert on the 
proposed VSS Payments as appeared in the Minutes of  meeting of  the BOD, in 
our view is not binding on TSKI.

[47] The principle of  legal interpretation is trite. It is not the function and duty 
of  a court to read into the law, visibly missing provisions into the legislation. 
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The Federal Court had in Kuala Lumpur Klang & Port Swettenham Omnibus Co 
Bhd v. Transport Workers’ Union [1970] 1 MLRA 207, propounded this legal 
principle relating to power of  a body established by law, when it stated in that 
case, “The powers and duties of  an authority or body established, appointed 
or constituted under a statute, on the other hand, are contained in the statute 
itself....” That is the correct proposition to speak of  a statutory authority, as a 
body established under that statute.

[48] In Putrajaya Holdings Sdn Bhd v. Digital Green Sdn Bhd [2008] 1 MLRH 248, 
the court at para 44 stated thus:

“In interpreting an Act of  Parliament, the intention of  the legislature must be 
taken into account. Once the intention is established and determined, then the 
court must give effect to that intention.”

[49] A few other cases come to our mind, in support of  this entrenched legal 
principle. In Asia Pacific Higher Learning Sdn Bhd vv. Majlis Perubatan Malaysia & 
Anor [2020] 1 MLRA 683, this court observed thus:

“[138] I would thus read into s 68 of  the Act a further exclusion to the 
jurisdiction of  the Court of  Appeal in the form of  the definition of  ‘decision’ 
in s 3 of  the Act. The terms ‘judgment’ or ‘order’ in s 3 of  the Act should be 
transposed into s 68 of  the Act in stating the matters that are not appealable to 
the Court of  Appeal. It is a settled rule of  statutory interpretation that the court 
is permitted to read additional words into a statutory provision where clear 
reasons for doing so are to be found within the statute itself. This established 
rule was stated in the oft-quoted House of  Lords decision of  Vickers, Sons and 
Maxim Limited v. Evans [1910] AC 444. Lord Loreburn’s statement of  principle 
on the point reads as follows:

The appellants’ contention involves reading words into this clause. The clause 
does not contain them; and we are not entitled to read words into an Act of  
Parliament unless clear reason for it is to be found within the four corners of  
the Act itself  ...”

[50] The principle in Vickers has been cited repeatedly by this Court in 
the course of  interpreting statutory provisions (see Vengadasalam v. Khor 
Soon Weng & Ors [1985] 1 MLRA 555 and Sri Bangunan Sdn Bhd v. Majlis 
Perbandaran Pulau Pinang & Anor [2007] 2 MLRA 187).

[51] Very recently, this general rule of  interpretation, was reiterated in the 
judgment of  this court delivered by Vernon Ong FCJ in Tebin Mostapa v. Hulba-
Danyal Balia & Anor [2020] 4 MLRA 394. His Lordship observed:

“[30] In our opinion, the rules governing statutory interpretation may 
be summarised as follows. First, in construing a statute effect must be 
given to the object and intent of the Legislature in enacting the statute. 
Accordingly, the duty of the court is limited to interpreting the words used 
by the Legislature and to give effect to the words used by it. The court will 
not read words into a statute unless clear reason for it is to be found in the 
statute itself. Therefore, in construing any statute, the court will look at 
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the words in the statute and apply the plain and ordinary meaning of the 
words in the statute....."

[Emphasis Added]

[52] The court shall at all times give effect to the intent and object of  the 
legislature in the exercise of  interpreting a statute. Indisputably there is 
no provision establishing a BOD or conferring power to such board in the 
Enactment before us. It is not for the court to supplant what the law never 
have or never intend to legislate in the first place. The BOD in the plaintiff  in 
our view, is merely an informal body without any statutory power or duties 
and is not cloaked with any legal authority. Thus, TSKI as Menteri Besar 
(Pemerbadanan) while exercising his powers under the MBI Enactment in 
approving the VSS Payments, need not satisfy the requirement of  consulting 
and obtaining approval from the BOD.

[53] If  the intention of  the Selangor State Legislature was to make it mandatory 
for the plaintiff  to be governed by a BOD, it would not be difficult for such 
provision to be enacted clearly in the MBI Enactment, as is done in other 
incorporating statutes.

[54] All the State Legislatures in Malaysia having been conferred with the 
legislative power by the Incorporation (State Legislatures Competency) Act 
1962, had enacted the incorporation of  Menteri Besar or Chief  Ministers 
respectively and “transform” him into a body corporate. Almost all the State 
enactments employed similar mode and had created this type of  corporation 
with a similar undertone. Except for the state of  Pahang, the person incorporated 
is the State Secretary and not the Menteri Besar.

[55] The Federal Parliament too had incorporated a corporation of  similar 
nature by enacting the Minister of  Finance (Incorporation) Act 1957. The 
Minister of  Finance Incorporated is a creation of  s 3 of  the Minister of  
Finance (Incorporation) Act. Section 3 incorporates the person holding the 
post of  Minister of  Finance almost in similar way the plaintiff  is incorporated. 
It says the Minister of  Finance shall be the body corporate which has the ability 
of  suing and being sued in its name, with perpetual succession and a corporate 
seal.

[56] Although the enactments of  various states contain similar provisions on 
powers or additional powers of  the Corporation, most of  them are silent on 
establishing a Board of  Directors or Committee to govern this body, with the 
exceptions of  the two states of  Melaka and Kelantan. Only in both these two 
states their incorporation laws provide for the creation of  committees, while 
the other states are in the like nature of  the MBI Enactment before us.

[57] By comparison, unlike the MBI Enactment, the Chief  Minister Malacca 
(Incorporation) Enactment 1993 and the Kelantan Menteri Besar Incorporation 
Enactment 1950 provide for creation of  committees. In the case of  the Malacca 
Enactment it is provided in s 9 that:
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“9. (1) The Corporation may appoint committees for any purpose 
arising out of  or connected with any of  its functions and powers.

(2) The committee so appointed shall regulate its own procedure.

(3) Any committee so appointed shall conform to any instruction 
from time to time given to it by the Corporation and the Corporation 
may at any time discontinue the committee so appointed.

(4) The committee shall report its recommendation to the 
Corporation.”

[58] The Kelantan Menteri Besar Enactment 1950 contains similar provisions 
as above. No doubt, looking at the above wordings of  the law, it remains 
arguable if  indeed, the intention is to make the incorporation accountable or 
subjected to such committee, obligatory. The MBI Enactment however was not 
enacted with these similar provisions.

[59] If  the MBI Enactment had the intent to establish a BOD or an advisory 
committee for the plaintiff, it would have been expressly legislated in the 
Enactment. The absence of  such provisions suggests that the State Legislature 
has no intention to establish such Board or committee. The court may not 
suggest otherwise as it is the duty of  the legislature to make law and the 
judiciary to interpret the law. The court shall not encroach into the power of  
the legislature in the spirit of  the doctrine of  the separation of  power.

[60] The legal position of  a corporation sole differs from a corporation 
aggregate such as a company under the Companies Act 2016. Section 211, 
of  the Companies Act makes it mandatory that “The business and affairs of  a 
company shall be managed by, or under the direction of  the Board.” Whereas 
the MBI Enactment is the plaintiff ’s charter, which defines its powers and 
duties and any limitation of  the powers conferred can only be discerned from 
the incorporating statutes.

[61] Since the law incorporating the plaintiff  does not contemplate a BOD, 
the court cannot treat the administratively created BOD as having legal power. 
Without any vesting of  power by the MBI Enactment to the BOD, the court 
cannot give effect otherwise. TSKI therefore was under no obligation to obtain 
approval in the exercise of  powers conferred by the MBI Enactment. It follows 
that the act of  TSKI in approving the VSS Payments with no sanction of  the 
BOD is not unlawful. This proposition is inconsonant with the principle that a 
corporation sole is an incorporation of  a single person, and he is one and the 
same as proffered in S Govinda Menon (supra).

[62] In arriving at this conclusion, we are not for a moment rejecting the 
principle of  accountability as applied by the Court of  Appeal. It is no doubt 
a profound principle to uphold in the exercise of  powers of  an authority. 
However, we are here to determine the issue of  unlawfulness, tasked with 
a duty to interpret the MBI Enactment, relying on settled principle we have 
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alluded to earlier. The State Legislature in its wisdom did not see the need 
to make the plaintiff  accountable in law. That said, the State Legislature or 
the State Government of  Selangor may have some other ways of  making the 
plaintiff  accountable in its action to the State Government.

[63] In answering Question 2 therefore, we are of  the view that at the material 
time, TSKI was legally empowered to approve the VSS Payments under the 
MBI Enactment on his own, without the need for approval of  the BOD. Hence 
that question must be answered in the affirmative.

[64] It follows that Question 3 should be answered in the negative. There is no 
fetter imposed by law on the plaintiff  pursuant to the MBI Enactment. Thus, 
notwithstanding the creation of  the BOD purportedly supervising the plaintiff, 
it cannot change the plaintiff ’s legal status.

[65] We now come to the next question, which is Question 4.

Question 4

Whether Employees Of MBI Acting Under The Instructions Of Menteri 
Besar At The Material Time Can Be Held Liable For Breach Of Trust And/
Or Breach Of Fiduciary Duty To MBI’s Board Of Directors?

[66] The facts revealed that the 1st and 2nd defendants were acting under the 
direction of  TSKI as Menteri Besar. They were not the ones who orchestrated 
the payment. The 3rd to 8th defendants were merely recipients of  the VSS 
Payments on the termination and cessation of  their employment with the 
plaintiff. Not a scintilla of  evidence was produced to suggest that these other 
defendants played any role in the process to have the VSS Payments approved. 
The role played by the 1st and 2nd defendants cannot by any stretch of  
imagination be in support of  the conspiracy alleged against them. We are in 
complete agreement with the High Court in its finding that it would be difficult 
to construe the writing of  the memos to TSKI as acts of  conspiracy. There 
was nothing else shown to link the other defendants to the alleged conspiracy. 
The plaintiff  had incontrovertibly failed to establish how these defendants had 
breached the trust or fiduciary duties to the plaintiff.

[67] Ironically, TSKI had not been cited as a defendant in the claim of  the 
plaintiff  though in the ultimate, his approval of  the VSS Payments was 
effectively impugned. The loss suffered by the plaintiff  was a result of  the 
alleged wrongful act of  TSKI. For the defendants the payment was received 
purely as VSS Payments on the premature termination of  their employment 
with the plaintiff. Far from being unlawful, there cannot be any sinister 
aspersions casted on receiving VSS Payments on termination. Indeed it is a 
common practice in the law of  employment.

[68] To sum up, we agree with the defendants that the plaintiff  is a corporate 
sole incorporated as Menteri Besar Selangor (Pemerbadanan). TSKI’s powers 
pursuant to the MBI Enactment is not fettered and not subjected to the 
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BOD. The plaintiff  had failed to establish the alleged conspiracy against the 
defendants. In the result, the plaintiff  had failed to mount a case that the VSS 
Payments are unlawful.

[69] For all the reasons stated, the appeal by the defendants is unanimously 
allowed with costs. The Order of  the Court of  Appeal is set aside and the Order 
of  the High Court is hereby reinstated.
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was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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          20 November 2015                [2016] 2 MLRA 562

AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...

          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.

receiving order
perintah penerimaan
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CRIMINAL PROCEDURE CODE (REVISED 1999)
ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.
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Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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