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Company Law: Arrangement, scheme of  — Restraint of  proceedings — Ex 
parte applications filed by appellant under ss 366 and 368 Companies Act 2016 
— Whether ex parte applications prejudiced respondents — Whether ex parte 
application an abuse of  process

This appeal arose out of  the ex parte applications by the appellant under ss 366 
and 368 of  the Companies Act 2016 (‘CA’) in respect of  a proposed scheme of  
arrangement between the company and its creditors. In the applications, the 
appellant sought orders from the High Court to convene a creditors’ meeting, 
to restrain all proceedings against the appellant and subsequently to approve 
the compromise or arrangement agreed to by a majority at the creditors’ 
meeting. The respondents on the other hand contended that the application 
for a restraining order under s 368 CA, whether or not applied together with 
s 366 CA, should be made inter parte and not ex parte, in a situation where 
the identities and particulars of  creditors were ascertainable. The High Court 
had allowed the appellant’s applications. On appeal, the Court of  Appeal 
found the ex parte application and the failure to serve the application on the 
respondents was an abuse of  process, which was not cured by the subsequent 
service of  the ex parte order. Accordingly, the main issue to be determined 
in this appeal was, whether an order made pursuant to an application under 
ss 366 and 368 CA subsequently served on the creditors was an abuse of  
the court process.

Held (allowing the appellant’s appeal with costs):

(1) The legislative purpose of  s 368(1) CA was to preserve status quo and to
prevent efforts to develop and approve a scheme of  arrangement from being
thwarted by the dissipation of  the company’s assets. In light of  the potential
necessity for immediate action and speedy procedures, an ex parte application
would be suitable and appropriate to achieve the legislative purpose. Further,
where an ex parte order was granted under s 368 CA, the affected creditors had
the right to intervene in the proceedings and apply to set aside the order. It was
undisputed that, having obtained the order by way of  an ex parte application,
the appellant subsequently served the said order on the respondents. The
respondents successfully applied to intervene in the proceedings and were given
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an opportunity to make representations in respect of  their applications to set 
aside the said order. In these circumstances, no prejudice or breach of  natural 
justice could be said to have been occasioned to the respondents, by reason of  
the ex parte nature of  the applications or the omission to serve the applications 
on the respondents before the hearing. (paras 47-48)

(2) There was nothing inherently objectionable in filing an ex parte application 
under s 368 CA; the general practice was in line with the legislative purpose 
and did not deprive the affected parties of  the right to be heard. Hence, the 
filing of  an ex parte application under s 368(1) CA without serving it on the 
respondents could not be regarded as an abuse of  process. (Tan Kim Hock 
Product Centre Sdn Bhd & Anor v. Tan Kim Hock Tong Seng Food Industry Sdn Bhd 
(refd)). (para 49)

(3) It was clear that the legislature had addressed its mind to the specific 
question of  what measures were necessary to ensure that creditors were aware 
of  applications for restraining orders, and to avoid any abuse of  process. In 
doing so, Parliament enumerated the specific and detailed safeguards now 
housed in s 368(2) to (7) CA. However, Parliament did not see it fit to include 
any requirement for an inter parte application to be made or that the application 
to be served on the affected creditors prior to the hearing. As such, it was not 
open for the court to supplant any perceived insufficiencies in the legislation 
by imposing additional requirements not envisaged by Parliament. (paras 53 
& 57)
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JUDGMENT

Mohd Zawawi Salleh FCJ:

Introduction

[1] This appeal concerns the proper procedure for applications under ss 366 
and 368 of  the Companies Act 2016 (“CA”).

[2] The appeal arose out of  the ex parte applications by the appellant under 
ss 366 and 368 of  the CA in respect of  a proposed scheme of  arrangement 
between the company and its creditors. In the applications, the appellant 
sought orders from the High Court to convene a creditors’ meeting, to 
restrain all proceedings against the appellant and subsequently to approve 
the compromise or arrangement agreed to by a majority at the creditors’ 
meeting.

[3] The question at the heart of  this appeal is whether the applications under 
ss 366 and 368 of  the CA should be made ex parte or inter parte.
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Factual Antecedents

[4] The appellant is the developer of  a housing project known as D’Mansion, 
which includes a hotel and a condominium. The respondents are purchasers 
of  the condominium units. The appellant did not deliver vacant possession of  
the condominium units within the stipulated time. The construction of  the 
hotel had not been completed.

[5] Due to the delay in delivering vacant possession, some purchasers filed 
claims against the appellant for liquidated ascertained damages (“LAD”) in 
the Sessions Court in 2017.

Previous Proceedings

[6] On 27 October 2017, the appellant filed an ex parte originating summons 
pursuant to ss 366 and 368 of  the CA in the Penang High Court (“First OS”). 
In the First OS, the appellant sought an order to convene a creditors’ meeting 
for the approval of  the appellant’s proposed scheme of  arrangement and an 
order to restrain all other proceedings against the appellant. The scheme was, 
inter alia, to reduce the appellant's debt to RM0.20 for each RM1.00 (“the 
Proposed Scheme”).

[7] On 9 November 2017, the court granted an ex parte order to convene 
a creditors’ meeting and an order restraining proceedings against the 
appellant for 90 days (“First Order”). The appellant served copies of  the 
First Order on the respondents and other creditors on 11 November 2017.

[8] Pursuant to the First Order, the creditors’ meeting was convened on 
14 December 2017, at which the Proposed Scheme was approved.

[9] The respondents filed applications in encls 6, 9 and 19 on 12 December 
2017 on 2 January 2018 and 14 January 2018, respectively in the First OS. 
Broadly, in these applications, the respondents sought:

(i)	 To intervene in the First OS proceedings;

(ii)	 Leave to continue and/or commence legal actions to claim LAD 
against the appellant;

(iii)	To reject the Proposed Scheme and set aside the First Order; and

(iv)	Alternatively, to stay the First Order until an independent 
liquidator is appointed by the court to assess the viability of  the 
Proposed Scheme.

[10] On 2 February 2018, the appellant filed another ex parte originating 
summons in the Penang High Court pursuant to s 366 of  the CA, to seek the 
court’s approval or sanction for the Proposed Scheme (“Second OS”). The 
approval was granted by the court on 7 February 2018 (“Second Order”). The 
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appellant then served the Second Order on the respondents on 21 February 
2018.

[11] On 23 February 2018 and 28 February 2018, the respondents then filed 
applications in encls 6 and 7 respectively in the Second OS, seeking:

(i)	 To intervene in the Second OS proceedings;

(ii)	 To set aside the Second Order; and

(iii)	Alternatively, to stay the Second Order until the Enclosures in the 
First OS have been heard and determined.

[12] The two proceedings were consolidated and heard under the Second 
OS by an order dated 26 February 2018, pursuant to an application by the 
respondents. All the pending applications filed by the respondents were 
heard together.

High Court’s Decision

[13] On 17 August 2018, the High Court allowed the respondents’ application 
to intervene in the proceedings but dismissed all other prayers, including the 
prayers to set aside the First and Second Orders.

[14] In so holding, the High Court made the following findings:

(i)	 The respondents had a direct connection and interest with the 
Proposed Scheme and therefore ought to be allowed to intervene;

(ii)	 The Proposed Scheme by the appellant was bona fide;

(iii)	The appellant had complied with all relevant legal provisions 
and the requisite steps in the CA for the implementation of  the 
Proposed Scheme; and

(iv)	The purpose of  the appellant’s Proposed Scheme was to generate 
sufficient funds to complete the development project, obtain 
strata titles for purchasers of  condominium units and reach a 
compromise with creditors to settle its debts. If  the Proposed 
Scheme is not approved, the appellant would have no other choice 
but to be wound up.

Court Of Appeal Decision

[15] Aggrieved, the respondents filed an appeal to the Court of  Appeal. The 
appeal was allowed.

[16] The Court of  Appeal found that there had been procedural non-
compliance and abuse of  process by the appellant in making the applications, 
based broadly on the following grounds:
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(i)	 Firstly, the First OS was not served on the respondents and was 
heard ex parte; and

(ii)	 Secondly, the Second OS was filed by the appellant:

(a)	 In a different High Court from the First OS;

(b)	 Before the respondents’ applications in the First OS had been 
heard; and

(c)	 Without disclosing material facts regarding the respondents’ 
pending applications in the First OS.

[17] In respect of  the First OS, the Court of  Appeal held that:

(i)	 The First OS involved an application under s 366(1) of  the CA 
to convene a creditors’ meeting for the Proposed Scheme, and an 
application under s 368(1) of  the CA for a restraining order. Since 
the First OS incorporated an application for a restraining order, it 
would necessarily mean that the application ought to be served on 
the respondents and heard inter partes;

(ii)	 An application for a restraining order must be served on the 
creditors whose actions or proceedings are sought to be restrained, 
in order to give the creditors an opportunity to oppose the 
application; citing Re Panglobal Bhd & Ors [1998] 4 MLRH 410 
and In Re Foursea Construction (M) Sdn Bhd [1998] 2 MLRH 128; 
and

(iii)	The filing of  the First OS without serving it on the respondents 
was an abuse of  process. The subsequent service of  the First Order 
by the appellant could not save the application, which was already 
tainted for non-compliance with the statutory procedure. Since 
the First Order is tainted and set aside, the subsequent Second 
Order is also liable to be set aside.

[18] In respect of  the Second OS, it was held and found that:

(i)	 Having obtained the First Order from one High Court, the 
appellant filed the Second OS and obtained the Second Order 
before a different High Court, secretly and without the respondents’ 
knowledge;

(ii)	 The appellant’s action in secretly filing the Second OS and 
obtaining the Second Order in a different court was mala fide, 
giving rise to the inference that the Proposed Scheme was not bona 
fide;

(iii)	Since the judge in the first High Court had given directions for the 
appellant to convene the creditors’ meeting and for the restraint 
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of  proceedings, the respondents’ applications in encls 6, 9 and 
16 ought to have been heard by the same judge. Only then the 
judge would be aware of  the respondents’ intervention and 
objections in deciding whether to affirm or set aside the First 
Order. It was improper for the judge in the second High Court 
to have disposed of  those applications;

(iv)	At the stage of  determining whether or not to sanction a scheme 
of  arrangement, the court exercises a supervisory function. The 
court must ensure that the meeting was held in accordance with 
its previous order and that the proposals have been duly approved 
by the requisite majority and may hear the objections by creditors 
against the scheme of  arrangement; and

(v)	 The appellant ought not to have filed the Second OS before the 
second judge when the respondents’ applications in the First 
OS were still pending and without disclosing the material facts 
regarding those pending applications.

[19] The Court of  Appeal found that the appellant’s applications in a summary 
manner under ss 366(1) and 368(1) of  the CA were bad for procedural non-
compliance and abuse of  process. Accordingly, the Court of  Appeal set aside 
both the First and Second Orders and held that the Proposed Scheme was not 
binding on the respondents.

[20] Leave was granted by this court in respect of  a single question of  law 
relating to the procedure for applications under ss 366 and 368 of  the CA:

Whether an Order made pursuant to an application under s 366 and s 368 
of  the Companies Act 2016 subsequently served on the creditors is an 
abuse of  the court process which renders the entire court scheme or entire 
court-sanctioned scheme liable to be set aside.

Parties’ Competing Submissions

[21] The nub of  the appellant’s submissions before this court may be 
summarised as follows. In respect of  the procedure in the First OS, the 
appellant submitted that:

(i)	 Where the company is the applicant, an application to convene 
a creditors’ meeting under s 366 of  the CA is normally made ex 
parte;

(ii)	 A restraining order is usually sought together with the 
application to convene a creditors’ meeting; and

(iii)	It is common practice to file an ex parte application for a creditors’ 
meeting under s 366 of  the CA and to incorporate an application 
for a restraining order under s 368 of  the CA. As such, the 
Court of  Appeal had erred in holding that because the First OS 
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incorporated a restraining order, it must be served on the creditors 
and must be heard inter partes.

[22] In respect of  the Second OS, the appellant submitted that:

(i)	 There had been no breach of  natural justice. The respondents 
had attended and voted in the creditors’ meeting and were given 
the opportunity to intervene in the proceedings;

(ii)	 The filing of  the Second OS in a different court was not done 
in secret. Upon filing a new originating summons, a new case 
number is given by the court, and the Second OS thus came to 
appear in the cause list of  a different High Court;

(iii)	The filing of  the Second OS was the correct procedure based on 
Atkin’s court forms, which required a fresh originating summons 
to be filed at the stage of  obtaining the court’s sanction for a 
scheme of  arrangement;

(iv)	There had been full and frank disclosure of  all material facts, in 
the Second OS including the respondents’ pending applications 
in the First OS, before the High Court; and

(v)	 After the First and Second Orders were served on the 
respondents, all of  the respondents’ applications under the 
First and Second OS were consolidated and heard before a 
single judge.

[23] The respondents resisted the appeal. The respondents’ submissions 
focused on the First OS and can be summarised thus:

(i)	 The question of  law only relates to one aspect of  the Court of  
Appeal judgment (namely para [37]-[43]);

(ii)	 Sections 366 and 368 of  the CA are silent as to whether 
applications are to be made ex parte or inter partes. Both sections 
only require applications to be made “in a summary way”, which 
means the issue is to be dealt with, by affidavit without calling 
witnesses for trial;

(iii)	The application for a restraining order must be made inter partes 
and not ex parte. Ex parte applications should only be allowed 
where there is no affected party to be served or where the law 
expressly so provides. Reliance is placed on Re Reid Murray 
Acceptance Ltd [1964] VR 82;

(iv)	The legislative intention of  s 368(2) of  the CA is to ensure that 
creditors are aware of  the application. The only way to ensure 
such awareness is by an inter partes hearing of  the application;
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(v)	 Where a procedure allows an ex parte application, provision is 
also made for a subsequent inter partes hearing involving the 
affected parties. Since no such provision is made in the CA, the 
necessary implication is that the application is not meant to be 
made ex parte;

(vi)	An ex parte application for a restraining order is in breach 
of  natural justice. Such an application affects the statutory 
rights of  the purchasers without giving them an opportunity to 
make representations, and defeats the purpose of  the Housing 
Development (Control and Licensing) Act 1966 ; and

(vii)	The subsequent service of  the First Order does not cure the prior 
breach of  natural justice. The ex parte application in the First 
OS is incompatible with the court's supervisory duty, a non-
compliance of  procedure, and an abuse of  process.

Decision

[24] The key issue in the present appeal is the specific finding by the Court of  
Appeal that the filing of  the First OS by way of  an ex parte application and the 
failure to serve the application on the respondents was an abuse of  process, 
which is not cured by the subsequent service of  the ex parte order. The relevant 
portion of  the Court of  Appeal judgment is reproduced as follows:

“[39] It is not disputed that the application under s 366(1) of  the Act to 
convene meeting of  creditors for the proposed Scheme of  Arrangement and 
restraint order under s 368(1) of  the Act were made under the same originating 
summons i.e the 1st proceeding dated 27 October 2017 and “in a summary 
way of  the company” under ss 366(1) and 368(1) of  the Act. Based on such 
application, especially the application had incorporated restraint order on 
all proceedings by the appellants against the company ie the respondent, 
in our opinion,it would necessarily mean that the application ought to be 
served on the appellants and the application was to be heard inter parte....

[43] The respondent admitted that the originating summons was not served 
on the appellants. The respondent’s action in filing the originating summons 
and without serving the originating summons to the appellant was an abuse 
of  court process. We were also of the view that even after having served 
the 1st ex-parte Order dated 9 November 2017 on the appellants as if the 
appellanst were put to notice and given the opportunity to intervene and 
challenge the Order, the service of the Order could not save the application 
which already been tainted for non-compliance of the procedure under 
the Act. In other words, the 1st ex-parte Order dated 9 November 2017 is 
liable to be set aside on the ground that the application in the first place 
was an abuse of court process.”

[Emphasis added]

[25] As can be seen, the scope of  the question of  law reserved for our 
determination is relatively narrow and is confined to the alleged abuse of  process 
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in the appellant’s filing of  the First OS as an ex parte application and its failure 
to serve the same. The leave question does not concern with the procedure 
adopted in the Second OS or the fairness or bona fides of  the Proposed Scheme. 
Given such a question, the issues in this present appeal should be confined only 
to the ex parte nature and non-service of  the First OS (see r 47(4) of  the Rules 
of  the Federal Court 1995 and Sababumi (Sandakan) Sdn Bhd v. Datuk Yap Pak 
Leong [1998] 1 MLRA 332).

Schemes Of Arrangement

[26] In Malaysia, provisions on scheme of  arrangement and reconstruction 
can be found in ss 365 and 371 of  the CA. Scheme of  arrangement provides 
companies saddled with debts, a brief  respite from their daily struggles 
of  managing their affairs and the demands of  the creditors. In Pathfinder 
Strategic Credit LP and another v. Empire Resources Pte Ltd [2019] SGCA 29, the 
Court of  Appeal of  Singapore stated at para [27]:

“27. A scheme of  arrangement is a statutory mechanism for the 
implementation of  a transaction between company and its members or 
creditors. In recent years, for various reasons, it has become an increasingly 
popular tool for companies seeking to effect a debt restructuring. These 
reasons include the fact that it permits the debtor to remain in control of  
the company, and further permits a statutory majority of  the company’s 
creditors to impose their views even over the objections of  a minority group 
of  dissentients. For the same reasons, safeguards to protect the interests of  the 
minority creditors, and of  the creditors as a whole, are especially important”.

[27] Section 366 of  the CA provides a clear procedure on implementation of  
scheme of  arrangement. The section provides:

“Power of court to order compromise or arrangement with creditors and 
members

366. (1) The court may, on an application under this Subdivision, order a 
meeting in a summary way to be summoned in such manner as the court 
directs, by either:

(a)	 the company;

(b)	 any creditor or member of  the company;

(c)	 the liquidator, if  the company is being wound up; or

(d)	 the judicial manager, if  the company is under judicial management.

[Emphasis added]

[28] The process by which a scheme of  compromise or arrangement becomes 
binding on the company and its creditors generally comprises three stages:

(i)	 Firstly, either the company, creditors, members of  the company, 
liquidator or judicial manager may apply to the court to convene 
a creditors’ meeting;
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(ii)	 Secondly, the proposed scheme is presented at the meeting to 
be agreed upon by a majority of  75% of  total value of  creditors 
present and voting, either in person or by proxy or at the adjourned 
meeting; and

(iii)	Thirdly, upon obtaining the requisite approval, a further order by 
the court is to be obtained to sanction the scheme of  arrangement.

[29] The role of  the Court at this stage is essentially procedural rather than 
supervisory in nature. Generally, the application is made ex parte and the bona 
fide of  the application is assumed; see: Sri-Hartamas Development Sdn Bhd v. 
Mbf  Finance Bhd [1989] 2 MLRH 800. The High Court at para 32 of  the 
judgment stated that; “Where the company is the applicant, the originating 
summons is normally filed on an ex parte basis and with the company as the 
sole party to the proceedings” (see: S Lee, KKF Poh, Companies Act 2016: The 
New Dynamics of  Company Law in Malaysia (Kuala Lumpur: CLJ Publications, 
2017) as quoted with approval by the Court of  Appeal below). Like all 
applications which are made on ex parte basis, the applicant is subject to the 
duty of  full and frank disclosure of  all material facts (see: PECD Bhd & Anor 
v. Amtrustee Bhd & Other Appeals[2009] 3 MLRA 243).

Application For Order To Restrain Further Proceedings

[30] Malaysia’s scheme of  arrangement framework allows for a restraining 
order to be granted. The restraining order would restrain any legal proceedings 
to be initiated against the applicant company applying for a scheme of  
arrangement.

[31] Section 368 of  the CA provides:

“Power of Court to restrain proceedings

368. (1) If  no order has been made or resolution passed for the winding up 
of  a company and a compromise or arrangement has been proposed between 
the company and its creditors or any class of  those creditors, the court may, 
in addition to any of  its powers, on the application in a summary way of  
the company or any member or creditor of  the company, restrain further 
proceedings in any action or proceeding against the company except by leave 
of  the court and subject to any terms as the court may impose.”

[Emphasis added]

[32] The phrase “in a summary way” appears in both ss 366(1) and 368(1) 
of  the CA. In this context, the phrase has been interpreted to mean that the 
court is entitled to deal with every issue summarily without the necessity of  a 
trial (see: PB Securities Sdn Bhd v. Autoways Holdings Bhd [2000] 1 MLRA 690 
(CoA)). It does not itself  stipulate whether the application is to be made ex 
parte or inter partes.

[33] Order 88 r 2 of  the Rules of  Court 2012 specifies that proceedings under 
the CA (except those relating to the winding up of  companies and capital 
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reduction) shall be commenced by originating summons. It is also silent on 
whether the application under s 368(1) of  the CA can be made ex parte and 
whether it must be served.

[34] It has been a common practice for an applicant to seek an order to 
restrain proceedings on an ex parte basis. The practice has been imbedded 
in our law (see: Re Kuala Lumpur Industries Bhd [1989] 3 MLRH 364; and 
Pelangi Airways Sdn Bhd v. Mayban Trustees Bhd [2001] 2 MLRH 449), often 
concurrently with an order to convene a creditors’ meeting (see: PECD Bhd 
& Anor v. Amtrustee Bhd & Other Appeals [2009] 3 MLRA 243; Sri-Hartamas 
Development Sdn Bhd v. Mbf  Finance Bhd [1989] 2 MLRH 800; Section 411 of  
the Corporations Act 2001; Re Glencore Nickel Pty Ltd; Re Glenmurrin Pty Ltd 
[2003] WASC 18).

[35] However, the respondents now dispute the propriety of  this practice. The 
respondents posited that the application for restraining order under s 368 of  the 
CA (whether or not applied together with s 366 of  the CA) should be made inter 
parte and not ex parte, at least in a situation where the identities and particulars 
of  creditors are ascertainable. The underlying reasons are:

(a)	 To ensure that the creditors are aware of  the application; and

(b)	 To ascertain that restraining order is only granted under specific 
conditions to avoid any abuse.

[36] In support of  his submission, learned counsel for the respondents referred 
us to the following cases:

(i)	 In Re Reid Murray Acceptance Ltd [1964] VR 82 at 303, Adam J 
stated that “the application for the stay of  proceedings should 
have been made inter partes on summons directed to the trustee 
and served not later than the time prescribed by the Rules of  the 
Court. The summons was not served in time. Accordingly, the 
order for a stay was irregularly obtained in the absence of  the 
party affected”;

(ii)	 In In Re Foursea Construction (M) Sdn Bhd [1998] 2 MLRH 128, 
Rekhraj J stated that “Such an application under the section 
[s 176(10) of  the Companies Act 1965; predecessor to s 368(1) 
CA] must be dealt with summarily, ie by hearing inter partes, 
with an opportunity given to the known creditors on record to 
make their representation, and not ex parte, as by so proceeding, 
great injustice is caused to the creditors who are legally entitled to 
enforce execution proceeding (ex debito justitiae) and are thus put 
to further unnecessary expense in setting aside the orders”; and

(iii)	In Re Panglobal Bhd & Ors [1998] 4 MLRH 410, Abdul Aziz J 
stated that “this application ought to be served on the creditors 



[2021] 2 MLRA 13
Mansion Properties Sdn Bhd

v. Sham Chin Yen & Ors

whose actions or proceedings are sought to be restrained, so that 
they may have an opportunity to oppose the application for the 
restraining order”.

[37] The critical question is whether in the absence of  any express provision 
on the relevant procedure, the appellant’s filing of  an ex parte application for 
an order under s 368(1) of  the CA without serving it on the respondents 
constitutes an abuse of  process in the circumstances of  this case.

General Principles On Ex Parte Applications

[38] As a general rule, no order should be made to the prejudice of  a party unless 
he has the opportunity of  being heard in defence. However, ex parte applications 
are recognised as necessary and appropriate in certain circumstances. As 
observed by Isaacs J in Thomas A Edison Ltd v. Bullock [1912] 15 CLR 679 at 
681:

“There is a primary precept governing the administration of  justice, that no 
man is to be condemned unheard; and therefore, as a general rule, no order 
should be made to the prejudice of  a party unless he has the opportunity 
of  being heard in defence. But instances occur where justice could not be 
done unless the subject matter of the suit were preserved, and, if that 
is in danger of destruction by one party, or if irremediable or serious 
damage be imminent, the other may come to the court and ask for its 
interposition even in the absence of his opponent, on the ground that 
delay would involve greater injustice than instant action. But when he 
does so, and the court is asked to disregard the usual requirement of  hearing 
the other side, the party moving incurs a most serious responsibility. ”

[Emphasis added]

[39] In this regard, useful guidance may be drawn from the judgment of  
the Federal Court in Tan Kim Hock Product Centre Sdn Bhd & Anor v. Tan 
Kim Hock Tong Seng Food Industry Sdn Bhd [2018] 1 MLRA 631. The case 
arose from an application for a trade description order (“TDO”) under s 9 
of  the Trade Description Act 2011 (“TDA”). The section itself  does not state 
explicitly whether the application may be made ex parte or otherwise.

[40] One of  the issues before the court was whether such an application could 
be made on an ex parte basis. The respondents argued that it could not, on 
the ground that generally, a statutory provision must specifically state that an 
application can be made if  it is so intended. It was further argued that, since 
the effect of  a TDO is to impose criminal liability and deprive a trader of  a 
proprietary right, the affected trader should be accorded an opportunity to be 
heard before such an order is made; to allow an ex parte application would be 
a denial of  justice.

[41] These arguments were rejected by this court. It was observed that nothing 
in the particular section or the TDA required the hearing to be inter partes, or for 
any papers to be served on any affected persons. In Socooil Corporation Bhd v. Ng 
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Foo Chong & Anor [1980] 1 MLRA 786, it was held that an ex parte application 
would be the most appropriate mechanism to achieve the legislative purpose 
and satisfy the mischief  that the provision seeks to overcome per Balia Yusof  
FCJ (at [41]-[42]):

“For a meaningful and effective use of  a TDO, obtaining it swiftly and 
characterised with some elements of  surprise is an essential ingredient. 
Hence, an ex parte application would be the most suitable and appropriate... 
Unless a TDO is obtained swiftly through the mechanics of  an ex parte 
application any effort to curtail the problem of  imitation goods flooding the 
market would be seriously hampered. ”

[42] The court took note of  the prevalent practice among practitioners to 
proceed in an ex parte fashion in making applications for TDOs under s 9 of  the 
TDA. It was found that there was nothing wrong or illegal in such a practice, 
since the affected person retains the right to apply to set aside an ex parte TDO 
(at [59]-[62]):

“An ex parte order can always be set aside and a court is not functus officio to 
review a TDO obtained ex parte although perfected. The right of  an affected 
person to apply to set aside an ex parte TDO is a right which exists over and 
above the other civil remedies available to him. That is exactly what the 
appellants did in this case. In the High Court below, they applied to intervene 
and to set aside the ex parte TDO....

Ramly Ali J (as he then was) in LB Confectionery Sdn Bhd v. Qaf  Ltd; 
Perbadanan Harta Intelek Malaysia (Interested Party) & Another Case [2008] 1 
MLRH 128 approving an ex parte TDO application therein stated:

The above suggests that since the court can still review its grant of  a TDO 
at a later stage, eg, by way of  granting a subsequent application to set aside 
the same, therefore there are no reasons as to why an applicant may not 
elect for the application to be heard ex parte."

[43] For those reasons, the Federal Court held that the procedure of  applying 
for a TDO by way of  an ex parte application was permissible. The general 
approach in Tan Kim Hock (supra) can be distilled as follows:

(i)	 Where the statute does not expressly provide whether an application can 
be made ex parte or otherwise, the legislative silence is not determinative 
of  the question;

(ii)	 The court should have regard to the legislative purpose of  the statutory 
provision. An ex parte application would be appropriate where there is a 
need for an order to be obtained swiftly in order to achieve the legislative 
purpose; and

(iii)	 Another factor to be considered is whether the court may still review the 
grant of  the ex parte order. If  an affected party has the right to apply to 
set aside the ex parte order, there may be no reason why the application 
cannot be heard ex parte.
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Application To Facts

[44] In determining whether an ex parte application is permissible under s 368 
CA, the approach in Tan Kim Hock (supra) may be used as a guide with regard to 
the factors to be considered. A primary consideration is the legislative purpose 
in enacting the relevant provision.

[45] In our view, the purpose of  s 368(1) of  the CA is to ensure that a company’s 
restructuring efforts are not rendered nugatory pending the approval of  a 
scheme of  arrangement. “The desire of  the legislature [is to] protect the assets 
of  the company pending the possible adoption of  a scheme... in the interests of  
the creditors generally” (see: Playcorp Pty Ltd v. Venture Stores (Retailers) Pty Ltd 
[1992] 7 ACSR 193 (Supreme Court of  Victoria) at p 195).

[46] As elaborated by the Singapore High Court recently in Re Im Skaugen 
Se and other matters [2018] SGHC 259 at [34], in respect of  the Singaporean 
equivalent of  s 368(1) of  the CA:

“It was evident that s 210(10) existed to ensure that restructuring efforts 
were not scuttled or rendered nugatory by preserving the status quo pending 
the filing and disposal of  an application for a scheme meeting to be called 
under s 210(1), and if  such a meeting was called, pending the holding of  
that meeting. Thus, the moratorium under s 210(10) served two important 
functions. First, it allowed the company the breathing space to develop 
and refine a compromise or arrangement that had been proposed to 
its creditors pending an application under s 210(1) for the calling of a 
scheme meeting. This was important as, at that stage, the court had to be 
satisfied that it would not be futile to call the scheme meeting (Re Ng Huat 
Foundations Pte Ltd [2005] SGHC 112 (Re Ng Huat) at [9]; The Royal Bank 
of  Scotland NV v. TT International Ltd [2012] 2 SLR 213 at [64]). Second, 
in the event a meeting of creditors was called pursuant to s 210(1), 
the moratorium allowed the status quo as between the company and its 
creditors to be maintained, to enable the creditors to decide whether to 
approve the proposed compromise or arrangement with or without further 
modifications and refinements. In either scenario, the moratorium allowed 
the applicant time and space to refine the compromise or arrangement to 
a level of  maturity to enable the creditors to take a view on its acceptability, 
and to express their position through a vote at a scheme meeting if  one was 
ordered. It also allowed the applicant the time and space to secure sufficient 
creditor support for the compromise or arrangement.”

[Emphases added]

[47] We can confidently say that the legislative purpose of  s 368(1) of  the 
CA is to preserve status quo and to prevent efforts to develop and approve 
a scheme of  arrangement from being thwarted by the dissipation of  the 
company’s assets. In light of  the potential necessity for immediate action and 
speedy procedures, an ex parte application would be suitable and appropriate 
to achieve the legislative purpose.
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[48] Further, where an ex parte order is granted under s 368 of  the CA, the 
affected creditors have the right to intervene in the proceedings and apply 
to set aside the order. This has been the general practice (see: PECD Bhd & 
Anor v. AmTrustee Bhd (supra); and Sri Hartamas Development Sdn Bhd v. MBF 
Finance Bhd (supra)) and was indeed the practice adopted in the present 
appeal. It is undisputed that, having obtained the First Order by way of  an 
ex parte application, the appellant subsequently served the First Order on the 
respondents. The respondents successfully applied to intervene in the First OS 
proceedings, and were given an opportunity to make representations in respect 
of  their application to set aside the First Order. In these circumstances, no 
prejudice or breach of  natural justice could be said to have been occasioned 
to the respondents, by reason of  the ex parte nature of  the application or the 
omission to serve the application on the respondents before the hearing.

[49] Striking parallels can be drawn between the facts of  the present case and 
that of  Tan Kim Hock (supra). Following the approach in Tan Kim Hock (supra), 
we are of  the view that there is nothing inherently objectionable in filing an 
ex parte application under s 368 of  the CA; the general practice is in line with 
the legislative purpose and does not deprive the affected parties of  the right to 
be heard. In the circumstances of  this case, the filing of  an ex parte application 
under s 368(1) of  the CA without serving it on the respondents cannot be 
regarded as an abuse of  process.

Specific Statutory Requirements In Section 368(2)-(7) Of The CA

[50] This view is further fortified when the matter is considered in the 
light of  other subsections in s 368 of  the CA. Section 368(2)-(7) of  the CA 
imposes a number of  specific statutory safeguards in respect of  restraining 
orders under s 368(1). Among others, these include:

(i)	 The pre-conditions for the court to grant a restraining order to a 
company under s 368(1) of  the CA. The court must be satisfied 
that there is a proposal for a scheme of  arrangement, that the 
restraining order is necessary to enable the company and its 
creditors to formalise the scheme for approval, that a statement 
of  particulars as to the affairs of  the company is lodged together 
with the application, and that the court approves or appoints a 
person nominated by the majority of  creditors to act as director 
(s 368(2));

(ii)	 The person approved or appointed by the court has the right of  
access to all of  the company’s records, and is entitled to require 
any information from the company as required (s 368(3));

(iii)	Unless the court otherwise orders, any disposition or acquisition of  
company property, other than in the ordinary course of  business, 
made after the grant of  the restraining order is void. Such an act 
constitutes an offence (s 368(4) - (7)); and
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(iv)	Where a restraining order is granted, the company shall lodge a 
copy thereof  with the Registrar and publish a notice of  the order 
in a widely circulated newspaper (s 368(5)).

[51] These statutory requirements are mandatory and any non-compliance 
may render the restraining order liable to be set aside for irregularity (see: 
Pelangi Airways Sdn Bhd v. Mayban Trustees Bhd (supra)).

[52] Section 368(2)-(7) of  the CA is derived from ss 176(10A)- (10E) of  the 
Companies Act 1965, which were inserted vide an amendment in 1998. The 
purpose of  the 1998 amendment was “to ensure that creditors are aware of  
an application made under subsection (10) and to ascertain that restraining 
orders under that subsection are only granted under specific conditions to 
avoid any abuse” (see: Explanatory Statement to Companies (Amendment) 
(No 2 Bill 1998, para 13).

[53] It is clear that the legislature had addressed its mind to the specific 
question of  what measures are necessary to ensure that creditors are aware 
of  applications for restraining orders, and to avoid any abuse of  process. In 
doing so, Parliament enumerated the specific and detailed safeguards now 
housed in s 368(2) to (7) of  the CA. However, Parliament did not see it fit to 
include any requirement for an inter parte application to be made or that the 
application to be served on the affected creditors prior to the hearing.

[54] This can be contrasted with other provisions of  the CA, where Parliament 
has expressly provided for applications to be served. For instance, it is an 
express statutory requirement for a creditor applying for a resolution to 
be cancelled to serve the application on the company as soon as possible 
pursuant to s 118(4)(a). Also a party applying for leave to proceed against 
a company in the process of  winding-up must serve the application on the 
liquidator (s 471(2)).

[55] The court may, at times, adopt a strained interpretation and read words 
into a law to reflect what Parliament would have done if  it had the situation 
in mind, even if  the law is “not happily drafted” (see: Perwira Habib Bank 
Malaysia Bhd v. Lum Choon Realty Sdn Bhd [2005] 2 MLRA 53 at [134]; and 
Nothman v. Barnet Council [1978] 1 WLR 220 at 228). However, where the 
legislature had addressed itself  to a specific matter and made provision 
thereon, it does not warrant the court to vary the legislative scheme on the 
basis that the statute does not do enough.

[56] In the words of  Barwick CJ in Twist v. Randwick Municipal Council [1976] 
136 CLR 16 (quoted in Ghazi Mohd Sawi v. Mohd Haniff  Omar Ketua Polis 
Negara Malaysia & Anor [1994] 1 MLRA 93):

“[I]f  the legislation has made provision for that opportunity [to be heard] 
to be given to the subject before his person or property is so affected, the 
court will not be warranted in supplementing the legislation, even if  the 
legislative provision is not as full and complete as the court might think 
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appropriate. Thus, if  the Legislature has addressed itself  to the question 
whether an opportunity should be afforded the citizen to be relevantly heard 
and has either made it clear that no such opportunity is to be given or has, by 
its legislation, decided what opportunity should be afforded, the court being 
bound by the legislation as much as is the citizen, has no warrant to vary the 
legislative scheme. ”

[57] With regard to s 368 of  the CA, the legislature had evidently addressed 
its mind to the necessary safeguards and measures to prevent abuse of  process. 
It how ever did not consider it necessary to stipulate that an application for a 
restraining order must be made ex parte or served on the creditors. As such, 
it is not open for the court to supplant any perceived insufficiencies in the 
legislation by imposing additional requirements not envisaged by Parliament.

[58] Bearing in mind the preliminary stage at which an ex parte restraining 
order is usually sought, the concerns of  Street J in Re Jax Marine Pty Ltd and the 
Companies Act [1967] 1 NSWR 145 at 148 are equally relevant to the present 
context:

“To import into what is normally an ex parte preliminary proceeding 
a necessity to examine and evaluate particular considerations... will 
introduce burdensome and to a large extent ineffectual investigations at this 
interlocutory state. ”

Conclusion

[59] For all the above reasons, we have concluded that the appellant’s application 
for the First Order, on an ex parte basis without serving it on the respondents, 
is not an abuse of  process so as to render the Second Order liable to be set 
aside. In the circumstances of  this case, the question of  law is answered in the 
negative. Consequently, the appeal is allowed with costs of  RM50,000. We 
hereby reinstate the orders of  the High Court.
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irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 

Download

Save

Print

Download

PDF

Font

A

Judgments Library

eLaw has more than 80,000 judgments from Federal/
Supreme Court, Court of Appeal, High Court, Industrial 
Court and Syariah Court, dating back to the 1900s.

Legislation Library

You can cross-reference & print updated Federal and 
State Legislation including municipal by-laws and view 
amendments  in a timeline format. 
Main legislation are also annotated with explanations, 
cross-references, and cases.

eLaw has tools such as a law dictionary and a 
English - Malay translator to assist your research.

*Clarification: Please note that eLaw’s multi-journal case citator will retrieve the corresponding judgment for you, in the version and format 
of The Legal Review’s publications, with an affixed MLR* citation. No other publisher’s version of the judgment will be retrieved & exhibited. 
The printed judgment in pdf from The Legal Review may then be submitted in Court, should you so require.

Please note that The Legal Review Sdn Bhd (is the content provider) and has no other business association with any other publisher.

Cases Search Within eLaw Cases / Citation Ex MLRA 2000 1 1 ??

Citation MLRH

Year: 2012

Volume 2

Page Citation Page

Search Cancel

Advanced Search Citation Search

 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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ORS AND ANOTHER APPEAL 
of money or criminal breach of trust, it is settled law that the burden of proof is the criminal standard 
of proof beyond reasonable doubt, and not on the balance of probabilities. it is now well established 
that an allegation of criminal fraud in civil or crimi...
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AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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CRIMINAL PROCEDURE CODE (REVISED 1999)
ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."

Case Referred

Case Referred

A
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."

Case Referred

Case Referred
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