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This was a drug trafficking case that originated from the High Court. The 
appellant was convicted and sentenced to death for the charge of  trafficking 
in dangerous drug, to wit 1,800.28 grammes of  methamphetamine, an offence 
under s 39B(1)(a) of  the Dangerous Drug Act 1952 punishable under s 39B(2) 
of  the same Act. The appellant’s grounds of  appeal were not directed against 
the decision. Instead, the submission before this court was impressed to 
highlight that the previous counsel handling the case in the High Court for the 
appellant was incompetent in defending the appellant against the charge. Thus, 
the only issue requiring consideration was whether the conviction and sentence 
by the trial judge were safe considering the incompetency of  the appellant’s 
previous counsel in handling the case at the trial court. 

Held (the appellant’s conviction and sentence quashed; and the case was 
remitted to the High Court for a retrial before another High Court Judge):

(1) The leading authority on this issue was the Federal Court case of  Shamim 
Reza Abdul Samad v. PP. First, of  importance regarding this case was the 
recognition that a conviction for a criminal offence could be set aside if  it 
was proven that counsel representing the accused had been incompetent in 
handling the case as a whole and in particular, presenting the defence of  the 
accused resulting in the said conviction. Second, this case laid down two 
conditions that must be satisfied in order to find that counsel of  an accused 
person had not been up to the mark in defending the accused against the 
charge he was facing: (i) the incompetence must be flagrant; and (ii) it had 
deprived the accused of  a fair trial. The case also stressed that the conduct 
of  counsel handling the case must be viewed as a whole and it would not 
be sufficient to find the said counsel incompetent if  he was found merely 
wanting in one or two aspects. The case also noted that the overarching 
principle in applying this law was that the duty of  the court in achieving 
justice should always be in the forefront despite the contention that counsel 
might have been incompetent. This was taken to mean that at the end of  the 
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day, the courts should still bear in mind whether justice was served in view 
of  the totality of  the evidence adduced, notwithstanding the manner the trial 
had been handled by the accused’s counsel. (paras 35-38) 

(2) In the instant case, the appellant’s counsel was, on the facts, flagrantly 
incompetent in handling the trial for the appellant, which had also deprived 
the appellant of  a fair trial resulting in a miscarriage of  justice. The conduct 
of  the trial by the appellant’s counsel was flagrantly incompetent as a whole 
and not confined only to one or two areas. The appellant’s defence that he was 
requested to carry the briefcase by a person named Mickey and as a consequence 
did not have the knowledge that the drug was contained in the same was so 
fundamental that it ought to have been raised by the appellant’s counsel. The 
failure to raise it had caused the appellant to be convicted for a very serious 
offence, resulting in the death penalty. In light of  the circumstances, justice was 
best served for the conviction to be quashed as it would not be safe to affirm the 
conviction and sentence despite the evidence that had been adduced against 
the appellant. (para 52) 

(3) Having quashed the conviction and sentence against the appellant because 
of  the flagrant incompetency of  the appellant’s counsel, it would be most 
appropriate to order that a retrial be held before another High Court Judge. 
To order the appellant to be acquitted and discharged for the offence charged, 
would not be a fair and appropriate decision to be made considering the 
circumstances of  this case. If  this order were made instead, it would be far 
too easy for an accused to be acquitted and discharged, ie just by engaging 
counsel who would by design not handle the case properly and with certain 
standards expected in defending an accused person. The appellant had been 
detained in prison for a long time and might have to stay in prison for some 
time more, awaiting the retrial. However, balancing the interest of  the State 
and the appellant’s interest, it was only fair for a retrial to be ordered instead 
of  letting the appellant go scot free by acquitting and discharging him just 
because of  his own counsel’s improper handling of  his defence at the High 
Court. In fact, as shown from the factual matrix of  this appeal, the decision to 
set aside the conviction and sentence against the appellant had to be done not 
on account of  the prosecution’s fault or the erroneous findings of  the trial judge 
but solely because of  the flagrant incompetency of  the appellant’s own counsel. 
Therefore, in the interests of  justice, a retrial before another High Court Judge 
would be appropriate and fair. (paras 53-54) 
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JUDGMENT

Abu Bakar Jais JCA:

Introduction

[1] This is a drug trafficking case that originated from the High Court. 
The appellant appealed against the decision of  the said High Court which 
convicted and sentenced him for the charge of  trafficking the drug. We heard 
oral submissions by the appellant and respondent for the appeal against the 
decision of  the High Court on 19 February 2020 and we decided to order a 
retrial of  this case before another High Court Judge. The appellant lodged an 
appeal to the Federal Court not on the whole decision but only with respect to 
our decision that this case be retried before a different High Court Judge.

[2] It is therefore incumbent and relevant to note both the limited scope of  the 
appeal lodged and hence our reasoning herein in arriving only to that part of  
the decision. As a consequence, there is no reason to be more elaborate than 
necessary in addressing the limited grievance of  the appellant. More so when 
the respondent did not appeal against the whole of  our decision.

The Charge

[3] The charge against the appellant, a Yemeni national, reads as follows:

“That you on 25 July 2013 at about 11.00am at the arrival hall of  Tawau 
Airport in the District of  Tawau, in the State of  Sabah did on your own behalf, 
traffic in a dangerous drug, to wit 1,800.28 grammes of  Methamphetamine 
and that you have thereby committed an offence under s 39B(1)(a) of  the 
Dangerous Drugs Act 1952 punishable under s 39B(2) of  the same Act.”

The Prosecution’s Case

[4] The appellant arrived by flight from Kuala Lumpur to Tawau. PW1, an 
Immigration officer checked the appellant’s passport and found his social 
visit pass had expired. The appellant then was accompanied by PW1 and his 
supervisor to the carousel after the appellant informed that he had a luggage. 
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They found the luggage, a briefcase on the floor at the carousel. There were no 
other passengers or any other luggage at that carousel.

[5] Upon request by PW1, two Customs officers, PW2 and PW6 then scanned 
the briefcase. Upon scanning, PW2 saw a suspicious image inside the briefcase. 
PW2 instructed the appellant to bring the briefcase to him for further inspection. 
The appellant using the key he had, unlocked the briefcase. PW2 then saw 
a transparent plastic package inside the inner compartment of  the briefcase. 
PW2 then instructed the appellant to close the briefcase and follow him with 
the briefcase to the Customs office.

[6] At the Customs office, PW10 instructed the appellant to open the briefcase. 
Using the key inside his wallet, the appellant opened the briefcase again. PW10 
then saw one transparent plastic package containing crystalised substance. 
Using a test kit, PW10 conducted the initial drug test and found the crystalised 
substance suspected to be Methamphetamine. The appellant then was arrested. 
The Chemist PW9 confirmed that the substance found was Methamphetamine 
weighing 1,800.82 grammes.

The Findings Of Trial Judge At The End Of Prosecution’s Case

[7] Based on the case of  PP v. Sukumaran Sudram [1999] 2 MLRH 37, the 
learned High Court Judge (“HCJ”) found prima facie case as sufficient credible 
evidence was adduced by the prosecution for each essential ingredients of  the 
offence for a supposition of  guilt if  it is not answered by the accused.

[8] Following Looi Kow Chai & Anor v. PP [2002] 2 MLRA 383, the learned 
HCJ had subjected the evidence adduced by the prosecution to maximum 
evaluation.

[9] Based on the evidence adduced by the prosecution as narrated, the learned 
HCJ found the following ingredients to be proven:

(a)	 The appellant had possession of  the drug;

(b)	 The drug in question was Methamphetamine; and

(c)	 The appellant had committed an act of  trafficking of  the drug.

[10] In respect of  the first ingredient, the learned HCJ found the appellant had 
custody and control of  the briefcase. He had opened the same using the key he 
had. There was no other passenger at the carousel when the briefcase was taken 
by the appellant. The briefcase was not tempered as it was still locked and the 
appellant had the key all the time.

[11] The appellant also had knowledge of  the drug in the briefcase having 
regard to the presumption under s 37(d) of  the Dangerous Drugs Act 1952. 
The fact that the appellant had custody and control of  the briefcase, would 
mean the appellant had possession and knowledge of  the drug by the operation 
of  this statutory presumption.
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[12] In respect of  the second ingredient, PW2 testified that he saw a transparent 
plastic packet containing white crystalised substance when the briefcase was 
opened by the appellant. Later the initial test done by PW10 using a test kit 
revealed that the substance to be Methamphetamine. Subsequently, the chemist 
PW9 conducted further test to confirm the substance as Methamphetamine 
and the learned HCJ accepted the weight of  the drug as indicated in the charge. 
Essentially, the learned HCJ found the second ingredient to be proven having 
regard to the facts narrated.

[13] In respect of  the third ingredient, the learned HCJ found direct trafficking. 
The appellant was found having possession of  the briefcase and the appellant 
had the briefcase containing the drug for trafficking and not for own 
consumption. The amount of  the drug found cannot mean the drug is for own 
consumption but for trafficking.

[14] The learned HCJ therefore called for the appellant to enter his defence.

Defence

[15] The appellant was the only witness who testified for the defence. He gave 
evidence that his friend by the name of  Mickey requested him to bring the 
briefcase to Tawau. Mickey paid the air ticket, booked a hotel room and gave 
him RM1,000 for his expenses while in Tawau. Mickey told him to hand over 
the briefcase to Mickey’s friend. Mickey gave the telephone number of  his 
friend to the appellant.

[16] He did not know the contents of  the briefcase but he gave his shirts, pants 
and shoes to Mickey and Mickey packed them in the briefcase.

[17] The appellant denied knowledge of  the drug in the briefcase and said that 
Mickey as the one who had packed his clothes in the briefcase and therefore 
Mickey too had kept the drug in the briefcase.

[18] He said when he saw the briefcase at the airport, it was already on the floor 
and it was already opened. He had to press it again to close it. He admitted that 
he did not tell the Customs Officers about this.

[19] He also admitted that he had never mentioned Mickey to the Customs 
Officers.

The Findings Of Trial Judge At The End Of Defence

[20] Having regard to the cases of  Public Prosecutor v. Lin Lian Chen [1992] 1 
MLRA 297 and Hamidon Mat Yatim v. Public Prosecutor [1995] 2 MLRH 495, 
the learned HCJ was of  the finding that this was an afterthought as this was not 
raised during the prosecution’s case and in particular to the Customs Officers 
when the appellant gave his cautioned statement.
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[21] There is also no reason for Mickey to pack the appellant’s clothes. It is 
also illogical for the appellant to say that Mickey packed his clothes according 
to the learned HCJ. It is illogical for the appellant to say that he was supposed 
to pass the briefcase to Mickey’s friend and in return, Mickey would hand over 
his clothes back to the appellant.

[22] According to the learned HCJ too it is illogical for Mickey to send the 
appellant to pass the briefcase to his friend when it is much cheaper to send the 
same by courier.

[23] And it is not possible for someone else to open the briefcase at the airport 
as the airport is manned by security personnel who would have seen such 
incident. Besides, the briefcase was locked and no one else would be able to 
open the same.

[24] Hence the learned HCJ found the existence of  Mickey merely a make-up 
story of  the appellant. His defence was merely a denial and afterthought. This 
had not rebutted the presumption of  knowledge pursuant to s 37(d) of  the Act.

[25] Having heard the evidence of  the appellant, the learned HCJ found that 
the appellant had failed to rebut the presumption and no reasonable doubt had 
been raised against the prosecution’s case. Hence the prosecution had proven 
its case beyond reasonable doubt.

[26] The learned HCJ therefore, convicted the appellant on the charge 
preferred against him and sentenced him to death.

Event After Conviction And Sentence

[27] It should be noted that after the appellant was convicted and sentenced by 
the High Court, the appellant applied under s 61 of  the Courts of  Judicature 
Act 1964 to adduce further evidence to show the incompetency of  his own 
counsel in handling the case at the High Court. A different panel of  the Court 
of  Appeal allowed this application. Therefore fresh evidence was recorded 
accordingly for this purpose at the High Court.

Grounds Of Appeal

[28] Noting the manner upon which the submission was made during oral 
hearing of  the appeal, we had remarked in open court that it seemed to us that 
the appellant was not contending against the trial judge’s grounds of  judgment 
nor the findings made by His Lordship. In reply, counsel for the appellant 
emphatically said that the appellant’s grounds of  appeal are not directed 
against the decision. The records of  the proceeding before us would show these 
exchanges. Instead, the appellant’s counsel said the submission before us is 
impressed to highlight that the previous counsel handling the case in the High 
Court for the appellant was incompetent in defending the appellant against 
the charge. Hence this is not the normal case where the grounds of  judgment 
and the findings of  the trial judge are being questioned. Instead the focus of  
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the submissions is being directed at the appellant’s own previous counsel who 
conducted the appellant’s case at the trial court.

[29] In fact it is also recorded that the appellant’s counsel told us that the only 
issue arising from the submission above is whether the conviction and sentence 
by the trial judge are safe considering the incompetency of  appellant’s previous 
counsel handling the case at the trial court.

Our Analysis And Decision

A. Scope Of The Issue

[30] First, it cannot be overstated the limited scope of  the issue raised by the 
appellant in proceeding with the present appeal. It must also be remembered, 
the respondent did not appeal against our decision.

[31] Having in mind the limited extent of  the present appeal, it is relevant to 
highlight the case law that discussed the scope of  an appeal and how the courts 
have confined themselves and not strayed into other areas beyond the point or 
issue that is appealed. We expressed this to set the perimeters of  what is only 
essential to be considered and to remind ourselves not to delve into matters 
irrelevant as to why we had decided for another High Court Judge to rehear 
the case.

[32] A case that illustrates the approach of  the courts to strictly confine itself  
to what is being appealed is the Federal Court’s case of  Sababumi (Sandakan) 
Sdn Bhd v. Datuk Yap Pak Leong [1998] 1 MLRA 332. Although this case dealt 
with the issue raise for an appeal after leave is given, nonetheless it still relevant 
to denote how the court had been strict to limit what can be raised in the 
appeal proper. And though this is a civil case, there is no reason to say that 
the approach in this case should not be applicable for a criminal case. In this 
case the relevant provision pertaining to leave to appeal and the scope of  such 
appeal is said as follows:

Under r 108(1)(c) of  the Rules of  the Federal Court 1995, the Federal Court 
may determine or frame the questions or issue which ought to be heard in the 
appeal; in my view, this discretionary power given statutorily must be given 
effect to. In other words, only the Issues or questions thus framed would be 
heard or entertained.

[Emphasis Added]

[33] Likewise, the appellant too in the present appeal must be bound to only the 
issue of  competency or lack of  it by his former counsel at the High Court as a 
point of  argument for the appeal now. He should not go beyond this contention 
in deciding the appeal as he through his counsel had said they are confining 
themselves to this issue alone.



[2020] 6 MLRA332
Yahya Hussein Mohsen Abdulrab

v. PP

B. The Law

[34] Having laid down the scope of  the issue, it would be appropriate to state 
the law in respect of  the contention that the appellant’s counsel who conducted 
the case at the trial court was incompetent. This according to the appellant 
had caused a miscarriage of  justice for him, warranting the conviction to be 
reviewed. In our view, it would also be instructive for the law to be highlighted 
first before the facts are considered to determine whether indeed counsel for the 
appellant was incompetent in handling the case.

[35] The leading authority on this issue is the Federal Court’s case of  Shamim 
Reza Abdul Samad v. PP [2009] 2 MLRA 677. First, of  importance regarding this 
case is the recognition that a conviction for a criminal offence can be set aside 
if  it is proven that counsel representing the accused had been incompetent in 
handling the case as a whole and in particular, presenting the defence of  the 
accused resulting in the said conviction.

[36] Second, this case laid down two conditions that must be satisfied in order 
to find indeed counsel of  an accused person had not been up to the mark in 
defending the accused against the charge he was facing. These two conditions 
are as follows:

(a)	 The incompetence must be flagrant; and

(b)	 It has deprived the accused a fair trial.

[37] The case also stressed that the conduct of  counsel handling the case must 
be viewed as a whole and it would not be sufficient to find the said counsel 
incompetent if  he was found merely wanting in one or two aspects.

[38] The case also noted that the overarching principle in applying this law is 
that the duty of  the court in achieving justice should always be in the forefront 
despite the contention counsel may have been incompetent. This is taken to 
mean that at the end of  the day, the courts should still bear in mind whether 
justice is served in view of  the totality of  the evidence adduced, notwithstanding 
the manner the trial had been handled by the accused’s counsel.

[39] The relevant excerpt of  this case states as follows:

In our considered judgment, the incompetence of  counsel in the conduct of  a 
defence in a criminal trial is a ground on which a conviction may be quashed 
provided that (i) such incompetence must be flagrant in the circumstances 
of  the given case; and (ii) it must have deprived the accused of  a fair trial 
thereby occasioning a miscarriage of  justice. Nothing short will suffice. 
And in considering the question, an appellate court must have regard to the 
conduct of  counsel as a whole and not merely to his or her failure in one 
or two departments. Further, in the ordinary way, a court (whether at first 
instance or at the appellate state) will of  course have regard to its paramount 
function and duty to ensure that justice is done so that the incompetence of  
counsel will not factor into the equation.
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[40] Before us in the present appeal, it was argued that what the appellant 
needs to show is just that his counsel was incompetent, thus depriving him of  a 
fair trial. We could not agree to this submission as we are bound by the Federal 
Court’s decision above. In this regard the Federal Court clearly had decided 
the incompetency must be flagrant and therefore not merely being incompetent 
per se. There is a higher standard imposed than just merely saying counsel was 
not doing his work properly. Flagrant in this context means conspicuously or 
obviously offensive. It does not mean merely failing to do one’s work. It is not 
meant to apply for incompetency at its lowest level. Therefore it is insufficient 
for the appellant to prove mere incompetency without the same being flagrant.

[41] Besides, if  we were to accept the submission of  the appellant as narrated 
above, it would be much too simple and easy for a conviction to be overturned, 
solely on the score that an accused’s counsel was merely incompetent in 
managing the case in court for the accused.

C. The Facts

[42] Having laid down the law on the subject, it is now apposite to state the 
facts pertaining to what was done or not done by the appellant’s counsel in 
handling the case at the trial court. This is to determine whether indeed the 
appellant’s counsel was incompetent based on the law highlighted.

[43] In this regard, first of  significance is the fact that during cross-
examination of  the prosecution’s witnesses, the appellant’s counsel had 
only challenged these witnesses on the weight of  the drug. There were no 
other areas where the appellant's counsel had taken other issues with these 
witnesses. This is important to note because the line of  questions adopted 
by the appellant’s counsel during his cross-examination suggested that the 
defence of  the accused was solely on the ground that the drug was not up to 
the weight to find there was trafficking of  the same. It would seem that there 
were no other grounds of  defence, considering what was cross-examined by 
the appellant’s counsel.

[44] This is indeed untrue and a precarious position undertaken by the appellant's 
counsel at the trial court. This is untrue because as narrated earlier at paras [15] 
to [17] above, the appellant’s defence was that the briefcase containing the drug 
was given to him by Mickey. Therefore, it was indeed flagrantly incompetent 
for the appellant’s counsel not to cross-examine the prosecution’s witnesses on 
this particular defence. This would also mean the appellant had been deprived 
of  a fair trial.

[45] It is also too risky for the appellant’s counsel to advance only one defence 
for the appellant, ie the weight of  the drug. More so when as stated, there was 
also the defence that the briefcase was given by Mickey and the appellant was 
not aware of  the drug in that briefcase.
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[46] After further evidence was ordered to be adduced by the Court of  Appeal 
then, the appellant testified he met his counsel in prison before the trial. He 
told his counsel that he was under the impression he was bringing presents for 
a friend of  Mickey and was not aware that the briefcase contained the drug. 
The appellant further testified after he told his counsel the full narrative of  his 
defence, the latter said he would study the appellant’s case and get back to the 
appellant. But his counsel never turned up in prison on this thereafter. The 
appellant afterwards met only briefly with his counsel in court. And his counsel 
told him he would only bring the defence of  the discrepancy of  the weight of  
the drug. No other grounds of  defence were discussed.

[47] We are of  the opinion that not cross-examining the prosecution’s witnesses 
on the defence that the appellant was not aware of  the drug in the briefcase was 
indeed a matter so serious that it materially would have affected the appellant’s 
version of  his innocence. It does not matter that defence might be weak but 
not proposing it to the prosecution’s witnesses and merely relying on the sole 
defence of  the weight of  the drug showed the flagrant incompetency of  the 
appellant’s counsel and this had deprived the accused of  a fair trial, thereby 
occasioning a miscarriage of  justice.

[48] Indeed only after the defence was called, did the appellant testify that 
Mickey had requested the former to bring the briefcase to Tawau. This 
prompted the learned HCJ to find that this defence was only an afterthought 
considering this was not put before the prosecution’s witnesses. This finding of  
the learned HCJ could only be possible because of  the flagrant incompetency 
of  the appellant’s counsel in not introducing and pursuing this defence at the 
prosecution’s stage. This was made more serious as the evidence tendered 
after further evidence was ordered to be adduced, indicated the appellant had 
narrated this defence to his counsel before the trial. It is only the appellant’s 
counsel’s refusal to raise this defence earlier that had caused the learned HCJ 
finding fatally against the appellant.

[49] Evidence was also tendered that Mickey is the appellant’s wife’s brother 
in-law. And instruction was given for the appellant’s counsel then to call the 
appellant’s wife as she would be in a position to corroborate the appellant’s 
evidence that the drug in the briefcase belonged to Mickey. There was evidence 
that she came to court to be called as a witness but the appellant’s counsel 
then decided not to call her without giving any reasons. We considered this 
most surprising and crucial as her evidence could well support the evidence 
of  the appellant. Not calling her when she was ready to testify, had seriously 
affected the appellant’s defence. More so when no reasons were given by the 
appellant’s counsel as to why she was not called as a witness for the appellant. 
This constituted another instance where the incompetency of  the appellant’s 
counsel was flagrant and had caused the appellant a fair trial and had occasioned 
a miscarriage of  justice.
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[50] It is also relevant to note, when further evidence was adduced, one Ahmad 
Faisal Mohd Al-Moafa from the Yemeni embassy testified he met the appellant 
while the latter was in prison. In this meeting, the appellant told Ahmad the 
whole details of  his arrest. Ahmad later relayed it to the appellant’s counsel 
what was told to him. Ahmad gave evidence that the appellant’s counsel said 
such information was not useful and the latter kept insisting that his legal fees 
be paid in full.

[51] There was also evidence that the appellant’s counsel did not make oral 
submission at the end of  the prosecution’s case and did not put up a written 
submission at the end of  the defence’s case.

[52] It is our considered view that all the facts as narrated above would only 
mean that the appellant’s counsel was flagrantly incompetent in the handling 
of  the trial for the appellant. This has also deprived the appellant a fair trial 
resulting in a miscarriage of  justice. The conduct of  the trial by the appellant’s 
counsel was flagrantly incompetent as a whole and not confined only to one or 
two areas. The defence that the appellant was requested to carry the briefcase 
by Mickey and as a consequence not having the knowledge that the drug was 
contained in the same was so fundamental that it ought to have been raised by 
the appellant’s counsel. The failure to raise it, has caused the appellant to be 
convicted for a very serious offence, resulting in the death penalty. In light of  
the circumstances, this court has also considered that as a whole, justice is best 
served for the conviction to be quashed as it would not be safe to affirm the 
conviction and sentence despite the evidence that had been adduced against 
the appellant.

D. Order For Retrial Before A Different High Court Judge

[53] Having quashed the conviction and sentence against the appellant because 
of  the flagrant incompetency of  the appellant’s counsel, it would be most 
appropriate to order that a retrial be held before another High Court Judge. 
To order the appellant to be acquitted and discharged for the offence charged, 
would not be a fair and appropriate decision to be made considering the 
circumstances of  this case. If  this order were made instead, it would be far too 
easy for an accused to be acquitted and discharged, ie just by engaging counsel 
who would by design not handle the case properly and with certain standard 
expected in defending an accused person.

[54] The appellant had been detained in prison for a long time and may 
have to stay in prison for some time more, awaiting for the retrial. However, 
balancing the interest of  the State and the appellant’s interest, it is only fair for 
a retrial to be ordered instead of  letting the appellant scot free by acquitting and 
discharging him just because of  his own’s improper handling of  his defence at 
the High Court. In fact, as shown from the factual matrix of  this appeal, the 
decision to set aside the conviction and sentence against the appellant has to be 
done not on account of  the prosecution’s fault or the erroneous findings of  the 
learned HCJ but solely because of  the flagrant incompetency of  the appellant’s 
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own counsel. Therefore, in the interest of  justice, a retrial before another High 
Court Judge would be an appropriate and a fair decision should be made.

Conclusion

[55] Based on all the reasons aforesaid, we are unanimous that this is a proper 
case for the conviction and sentence to be quashed. However, for the reasons 
explained too, the case should be remitted to the High Court for a retrial before 
another High Court Judge.

Yahya Hussein Mohsen Abdulrab
v. PP
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
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Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)

 Subramaniam Govindarajoo 
V. Pengerusi, Lembaga Pencegah Jenayah & Ors[2016] 3 MLRH 145
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AISYAH MOHD ROSE & ANOR v. PP
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criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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PATHMANABHAN NALLIANNEN V. PP & OTHER APPEALS

Aziah Ali, Tengku Maimun Tuan Mat, Zakaria Sam JJCA

criminal law : murder - circumstantial evidence - appellants found guilty of murder - appeal against conviction and sentence - whether exhibits 
tendered could be properly admitted under law - whether trial judge took a maximum evaluation of witness information lead...

Cites:   27 Cases    24 Legislation   Case History           PDF

4 December 2015

Court of Appeal Put...

[ B-05-154-06-2013 B-..

[2016] 1 MLRA 126

NAGARAJAN MUNISAMY LWN. PENDAKWA RAYA

Aziah Ali, Ahmadi Asnawi, Abdul Rahman Sebli HHMR

membunuh orang (murder) jika perbuatan tersebut terjumlah dalam salah satu daripada kerangka-kerangka (limb) seperti di "envisaged" dalam s 300 (a) 
atau (b) atau (c) atau (d) atau mana-mana kombinasi daripadanya. seksyen 302 pula adalah hukuman bagi kesalahan me...

Cites:   5 Cases    5 Legislation        PDF

26 Oktober 2015

Mahkamah Rayuan Put...

[ B-05-3-2011]

[2016] 1 MLRA 245

JOY FELIX V. PP

Mohd Zawawi Salleh, Vernon Ong, Prasad Sandosham Abraham JJCA

criminal law : murder - whether intention to kill deceased present - appellant convicted and sentenced for murder - appeal against conviction and 
sentence - whether there was any evidence to excuse appellant for incurring risk of causing death to deceased - whether...

Cites:   6 Cases    4 Legislation     Case History           PDF

8 September 2015

Court Of Appeal Put...

[ S-05-149-06-2014]

[2016] 1 MLRA 386
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 SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS [2016] 3 MLRH 145

Judgment    Cites:   Cases      Legislation          Dictionary       Share        PDF9 34 Search within case

High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)

 Subramaniam Govindarajoo 
V. Pengerusi, Lembaga Pencegah Jenayah & Ors[2016] 3 MLRH 145

 SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS& 25)

JCT LIMITED v. MUNIANDY NADASAN & 
ORS AND ANOTHER APPEAL 
of money or criminal breach of trust, it is settled law that the burden of proof is the criminal standard 
of proof beyond reasonable doubt, and not on the balance of probabilities. it is now well established 
that an allegation of criminal fraud in civil or crimi...

          20 November 2015                [2016] 2 MLRA 562

AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...

          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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CRIMINAL PROCEDURE CODE (REVISED 1999)
ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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