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knowledge, skill or expertise — Arbitration Act 2005, s 21(3)(b)

Arbitration: Award — Reference on questions of law — Award for value of works
completed in construction contract based on finding of fact made by arbitrator —
Reference on question of law to High Court based upon qualified and non-acceptance
of finding of fact by arbitrator — Whether such reference improper — Arbitration Act
2005, s 42

Arbitration: Award — Setting aside — Breach of rules of natural justice — Whether
arbitrator who drew upon own special knowledge, skill or expertise to resolve issue in
breach of rules of natural justice — Arbitration Act 2005, s 37(1), (2)

Arbitration: Award — Setting aside — Threshold requirement stipulated by s 37
Arbitration Act 2005 — Whether very low — Whether wide discretion vested in court
— Discretion of court, how exercised

Arbitration: Procedure — Determination of rules of procedure — Failure of parties
to agree on procedure to be followed by arbitral tribunal — Whether arbitral tribunal
might conduct arbitration in such manner as it considered appropriate — Whether
arbitral tribunal empowered to draw on its own knowledge and expertise on any fact
in issue — Where arbitrator drawing upon own special knowledge, skill or expertise to
determine dispute obliged to advise the parties that he or she was doing so — Arbitration
Act 2005, s 21(3)(b)

Words & Phrases: “draw on its own knowledge and expertise” — Arbitration Act 2005,

s 21(3)(b)

The respondent had appointed the appellant as its subcontractor for certain
construction works. The respondent later terminated the subcontract on the
basis that the works were delayed “more than 20% financially” — pursuant to
cl 12 of the subcontract. The appellant claimed, inter alia, that the subcontract
had been unlawfully terminated and referred the matter to arbitration. By
agreement of the parties, a professional engineer and chartered arbitrator was
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appointed as arbitrator. The arbitrator ruled in favour of the appellant. In his
Award, the arbitrator made, inter alia, the following findings: (i) the subcontract
had been unlawfully terminated by the respondent; (ii) works to the value of
RM1,409,154.75 had been completed by the appellant; and (ii) the appellant
had incurred a loss of profit of RM942,109.52 resulting from the unlawful
termination of the subcontract. The appellant applied to the High Court for
enforcement of the Award pursuant to s 38 of the Arbitration Act 2005 (“the
Act”) whereas the respondent filed applications to set aside or vary the Award
pursuant to ss 37 and 42 of the Act. The application under s 37 (s 37(1)(a)(v)
and (b)(i1)) was based on the ground that the arbitrator had breached the rules
of natural justice or had exceeded his jurisdiction in making his “loss of profit”
finding whereas the application under s 42 challenged all three findings on
the ground that the arbitrator had committed errors of law. The High Court
found for the respondent. The High Court varied the Award pursuant to s 42
of the Act and dismissed the appellant’s application to enforce the Award under
s 38. The High Court’s decision was made purely under s 42 of the Act. The
High Court did not deal with the application under s 37 since it was deemed
to be academic. The appellant filed two appeals to the Court of Appeal. In the
first appeal, the appellant appealed against the variation of the Award. In the
second appeal, the appellant appealed against the dismissal of its application
to enforce the Award. The respondent cross-appealed for a variation of the
High Court’s order. The Court of Appeal reversed the entire order of the High
Court. The Court of Appeal set aside the whole arbitration award, including
the award for the value of works completed in the sum of RM1,409,154.75
which the High Court had decided not to disturb. The decision of the Court
of Appeal was made both under ss 37 and 42 of the Act. The appellant sought
and obtained leave to appeal to the Federal Court on several questions of law.

Held (allowing the appellant’s appeals with costs):

(1) Section 8 of the Act enshrined the principle of minimal interference by the
court, which was an ingrained aspect of the United Nations Commission on
International Trade Law’s Model on International Commercial Arbitration.
Courts did not exercise appellate jurisdiction over arbitration awards. The only
provisions in the Act that provided for the setting aside of domestic awards
were ss 37(1) and 42(1) to (4) of the Act. (paras 8-10)

(2) By reversing the entire order of the High Court, the consequential effect
of the Court of Appeal’s decision was that it also set aside the finding of the
High Court that the termination of the subcontract was lawful. This effectively
meant that the finding of the arbitral tribunal that the subcontract had been
unlawfully terminated was restored and was subsisting. (para 33)

(3) The Court of Appeal set aside the loss of profit award (and indeed the entire
award) without considering whether the respondent had lawfully terminated
the subcontract. The Court of Appeal completely ignored the issue of the
legality of the termination of the subcontract. The focus of its attention was
on the issue of breach of the rules of natural justice. This was despite the fact
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that the appellant had raised the issue of the legality of the termination at the
hearing. Since both the arbitrator and High Court had arrived at diametrically
opposite findings on whether the subcontract had been lawfully terminated by
the respondent, and given the importance of the issue, it was incumbent on
the Court of Appeal to resolve the issue one way or another. It was the Court
of Appeal’s duty to decide who was right — the arbitrator or the High Court.
(paras 42, 43, 44 & 47)

(4) The Court of Appeal did not take the correct approach. The question of
whether the termination of the subcontract was lawful or otherwise was crucial
in determining: (i) the legality of the award of loss of profit; and (ii) the value
of the works already completed which depended on the actual progress at the
time of termination, ie whether it was 9%, 11.37% or 28%. The main plank
of the appellant’s appeal to the Court of Appeal was that the High Court
was wrong in setting aside the arbitrator’s finding that the termination of the
subcontract was unlawful. The allegation of a breach of the rules of natural
justice was not an issue in relation to the legality of the termination of the
subcontract. The issue was only raised in relation to the arbitrator’s loss of
profit ruling. It was not the respondent’s case that the arbitrator had breached
the rules of natural justice in ruling that the subcontract had been unlawfully
terminated. In any event, there was no such challenge by the respondent before
the Court of Appeal. (paras 49-51)

(5) The arbitrator had asked himself the right question as in whether the
appellant had proven his loss of profit on the balance of probabilities, and then
based on the material before him, made a finding of fact that the appellant
had proven its loss of profit except that the sum claimed was neither fair or
reasonable. Thus, he decided to award the appellant a lower figure but without
acceding to the respondent’s contention that the appellant was only entitled
to nominal damages. The arbitrator was appointed not as a lay arbitrator but
due to his knowledge and technical expertise as a professional engineer to
resolve the building construction disputes between the parties. Thus, there
was “simply no irregularity, serious or otherwise” if he had made erroneous
findings of fact or invalid inferences without prior warning. (paras 54 & 57)

(6) The arbitrator struck a balance between the high and the low of the
quantum for loss of profit. He did not slavishly apply the 10-15% “norm”
but only allowed for a lower range. This was what arbitrators were expected
to do. In determining the quantum for loss of profit, the arbitrator found the
respondent’s evidence to be of little value but at the same time he considered
the quantum claimed by the appellant to be excessive. That was the reason
why he brought down the appellant’s claim for loss of profit for the remaining
works. Given the state of the evidence and the stand taken by the respective
parties, it was clear that the arbitrator did not in any way redefine the case
submitted for arbitration when basing his loss of profit ruling on the 10-15%
“almost norm” in the Malaysian construction industry. (paras 63-65)
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(7) There was no ambiguity in s 37(3) of the Act. It meant only that part of
the award which contained decisions on matters not submitted to arbitration
might be set aside. However, the Court of Appeal set aside the entire arbitration
award and order of the High Court, including the award for the value of works
completed in the sum of RM1,409,154.75 even though the breach of the rules
of natural justice complained of by the respondent was only in respect of the
loss of profit ruling. The Court of Appeal had failed to address its mind to the
question whether or not the award for the value of works completed in the
sum of RM1,409,154.75 should also be set aside, given that the power to set
aside conferred by s 37(3) of the Act was only in respect of “that part of the
award which contains decisions on matters not submitted to arbitration”. In
the instant case, the award for the value of works completed was on a matter
that was submitted to arbitration and which the High Court had affirmed.
(paras 71-72)

(8) Pursuant to s 21 of the Act, subject to the provisions of the Act, the parties
were free to agree on the procedure to be followed by the arbitral tribunal in
conducting the arbitration proceedings. Where the parties failed to reach an
agreement, the tribunal might conduct the arbitration in such manner “as it
considers appropriate”. This would include, inter alia, the power to “draw on
its own knowledge and expertise”, which expression must be a reference to the
arbitrator’s own knowledge and expertise on any fact relevant to the issue. A
determination under s 21(3)(b) of the Act was one of fact and not of law. In
form and spirit, the provision clearly allowed the arbitral tribunal to draw on its
own knowledge and expertise on any fact in issue which it was acquainted with.
The power vested in the arbitral tribunal by s 21(3)(b) of the Act to “draw on its
own knowledge and expertise” was a power that was conferred by statute and
not a power that was derived from common law principles, though common
law authorities where relevant provided useful guidance in interpreting the
provision. (paras 77-79)

(9) Where an arbitrator was appointed for his or her special knowledge and
skill or expertise, such arbitrator was entitled to draw from those sources for the
purpose of determining the dispute and need not advise the parties that he or she
was doing so. The arbitrator in the instant case was not a lay arbitrator. He was
a professional engineer, a chartered arbitrator and a Fellow of the Chartered
Institute of Arbitrators. There was no argument raised at all that he did not
have the requisite special knowledge and expertise to entitle him to make the
pronouncement on the margin of 10-15% “profit and attendance norm” in the
Malaysian construction industry for managing a nominated subcontractor. He
was competent to do so without giving the parties the opportunity of showing
that his view was wrong. (paras 82, 90 & 91)

(10) The two crucial elements in determining the boundaries of the exercise
of the arbitrator’s power to draw on his own knowledge and expertise were:
(1) reasonable foreseeability; and (ii) surprise. In the instant case, the Federal
Court did not think that the drawing by the arbitrator on his own knowledge
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and expertise of the 10-15% no risk profit margin for P&A as being “almost
a norm” in the Malaysian construction industry, was something that was not
reasonably foreseeable or was a significant surprise to the respondent, so much
so that the failure by the arbitrator to give the respondent the opportunity to
submit on the issue had resulted in a serious breach of the rules of natural
justice. Whilst the arbitrator was not expected to know everything about the
norms in the Malaysian construction industry, neither was he expected to know
nothing at all. The argument that actual evidence (evidence of the 10-15% no
risk profit margin for P&A) had to be produced before the arbitral tribunal
before it could draw on its own knowledge and expertise under s 21(3)(b), had
a tendency to defeat the object behind the provision rather than to put its object
into effect. Such argument had to be rejected. (paras 97, 99, 100 & 101)

(11) The quantification of loss of profit was not an exact science and was the
arbitrator’s remit. What fairness required in any particular case was “essentially
an intuitive judgment”. Given the evidence before the arbitral tribunal, the
question of the arbitrator having relied on “extraneous evidence” which he
“invented” or “thought up” of the 10-15% no risk profit norm for P&A in the
Malaysian construction industry as alleged by the respondent did not arise at
all. As such, the question of the arbitrator having breached the rules of natural
justice by failing to give the parties the opportunity to submit on the norm also
did not arise. Even if the arbitrator was wrong in not giving the parties the
opportunity to submit on the 10-15% no risk profit norm for P&A, such breach
was not of such gravity and materiality that the respondent could be said to
have been denied due process under s 20 of the Act. It would not have affected
the outcome of the learned arbitrator’s decision on the loss of profit award.
(paras 107-109)

(12) The arbitrator’s loss of profit ruling was based on evidence before him and
the inferences to be drawn therefrom. Both courts below were therefore wrong
in setting aside the loss of profit award, either under s 37 or under s 42 of the
Act or under both ss 37 and 42. (para 110)

(13) The award of the value of works completed was based purely on a
finding of fact by the arbitrator and did not involve any question of law. The
High Court had applied the wrong test to a finding of fact by the arbitrator.
Further, there was no question of law within the meaning of s 42 of the Act
that warranted curial intervention. If the reference on a question of law under
s 42 was based on a qualified and non-acceptance of findings of fact by the
arbitrator, such reference could not be held within the meaning and scope of
s 42 of the Act. Having regard to the arbitrator’s approach and methodology
in computing the value of works completed and the percentage used, there
was no compelling reason for both the High Court and the Court of Appeal
to interfere with the findings of fact by the arbitrator. Both courts below were
therefore wrong in finding that the arbitrator had wrongly applied the physical
delay test instead of the financial delay test in deciding whether the subcontract
had been lawfully terminated by the respondent. The arbitrator was right in
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finding that the subcontract had been unlawfully terminated by the respondent.
(paras 120, 125, 134, 135 & 136)

(14) The Federal Court in Jan De Nul (M) & Anor v. Vincent Tan Chee Yioun
& Anor acknowledged and did not disturb the low threshold test laid down
in Petronas Penapisan (Melaka) Sdn Bhd v. Ahmani Sdn Bhd. However, whether
the threshold was “very low” or “very high”, a wide discretion was vested in
the court by s 37 of the Act. The decision to set aside an award was not an
automatic outcome of a finding that there had been a breach of the rules of
natural justice. The court would still have to evaluate whether the discretion
should be exercised in the applicant’s favour in all the circumstances of the
case. The discretion to set aside an award for breach of the rules of natural
justice must be exercised judiciously and only when it was just to do so. In
considering whether the discretion should be exercised, the court must
undertake an evaluation of relevant factors, amongst which would be the
seriousness, magnitude or materiality of the breach, its nature and its impact,
whether the breach would have any effect on the outcome of the arbitration
and leaving room for ‘casual breach or occasional error’. Costs of rehearing
and delay in raising the complaint were further relevant factors to be taken into
account in the evaluation process. (paras 138-139)

(15) The five leave questions ought to be answered as follows: (i) Question
1 answered in the affirmative. The threshold requirement stipulated by s 37
was the “very low” test; (i) Question 2 answered in the negative. An engineer
who relied on his own knowledge of the construction industry in arriving at a
decision on the quantum of “loss of profit” pursuant to a provision recognised
by s 21(3)(b) of the Act for an arbitrator to be able to draw on its own knowledge
and expertise, could not be said to be in breach of the rules of natural justice
within the meaning of s 37(1)(b)(ii) read together with s 37(2)(b) of the Act;
(ii1) Question 3 answered in the negative. An arbitrator relying on his own
knowledge and expertise on matters of evidence relating to an industry in
which he was well acquainted with would not amount to a breach of natural
justice within the meaning of s 37(1)(b)(ii) read together with s 37(2)(b) of
the Act; (iv) Question 4 answered in the negative. The precept of a breach of
the rules of natural justice did not extend to the arbitrator applying his own
knowledge and expertise on an issue where the parties have led evidence on
and which formed one of the very issues which the arbitral tribunal had to deal
with, especially when the knowledge of the arbitrator had an impact on the
quality of evidence required for evaluation by the tribunal; and (v) Question 5
answered in the negative. The decision of the arbitrator in making an award on
what constituted the value of completed works, and the basis on which such
an assessment was to be made, did not constitute a “question of law arising out
of the award”. (para 144)
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JUDGMENT
Abdul Rahman Sebli FCJ:

[1] There were two appeals before us, namely Civil Appeal No: 02(f)-26-03-
2019(W) (“Appeal 26”) and Civil Appeal No: 02(f)-27-03-2019(W) (“Appeal
277). Both appeals arose from the same dispute between the parties which was
arbitrated upon. The position taken by the appellant at the commencement of
the hearing before us was that our decision on Appeal 26 will determine the
outcome of Appeal 27, whichever way Appeal 26 goes.

[2] Appeal 26 relates to the setting aside of the arbitration award whilst Appeal
27 is against the refusal by the High Court to register the award as a judgment.
Having heard arguments by both parties, both written and oral, we reserved
judgment to a date to be fixed. We have now reached a unanimous decision
and this is our judgment.

[3] The appellant had been granted leave to appeal on the following five
questions of law, namely:

(1) “Whether the threshold requirement stipulated by s 37 of the
Arbitration Act 2005 to set aside an award as ‘very low’ as set out
in the cases of Petronas Penapisan (Melaka) Sdn Bhd v. Ahmani Sdn
Bhd [2016] 2 MLRA 407 and Sigur Ros Sdn Bhd v. Master Mulia
[2018] 3 MLRA 219 is indeed the correct test in the light of the
various other provisions of the Arbitration Act 2005?”

(The question asks whether the threshold under s 37 of the
Arbitration Act 2005 (“the Act”) is ‘very low’)
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(2) “Whether the arbitrator who is an engineer who relies on his own
knowledge of the construction industry in arriving at a decision on
the quantum of ‘loss of profit pursuant to a provision recognised
by s 21(3)(b) of the Arbitration Act 2005 for an arbitrator to be
able to draw on its own knowledge and expertise, can then be said
to be in breach of the rules of natural justice within the meaning
of s 37(1)(b)(i1) read together with subsection 2(b) of the Act?”

(The question asks whether an arbitrator who is an engineer and
has knowledge of the construction industry could be in breach
of the rules of natural justice by relying on such knowledge in
arriving at his decision on the quantum of ‘loss of profit’)

(3) “Whether the act of an Arbitrator relying on his own knowledge
and expertise on matters of ‘evidence’ relating to an industry in
which he is well acquainted will amount to a breach of natural
justice within the meaning of s 37(1)(b)(i1) read together with
subsection 2(b) of the Arbitration Act 2005?”

(The question asks whether an arbitrator who is well acquainted
with matters of evidence relating to the construction industry
could be in breach of the rules of natural justice by relying on
such matters of evidence)

(4) “Whether the precept of a breach of the rules of natural justice
extends to the Arbitrator applying his own knowledge and
expertise on an issue where the parties have led evidence on and
which forms one of the very issues which the arbitral tribunal has
to deal with, especially when the knowledge of the Arbitrator has
an impact on the quality of evidence required for evaluation by
the tribunal?”

(The question asks whether an arbitrator who applies his own
knowledge and expertise in the construction industry to a fact in
issue can be in breach of the rules of natural justice)

(5) “Whether the decision of the Arbitrator in making an award on
what constitutes the value of completed works, and the basis on
which such an assessment is to be made, can constitute a ‘question
of law arising out of the award’?”

(The question asks whether the decision of an arbitrator on the
value of completed works is a question of law)

[4] Questions 2, 3 and 4 are inter-related. Whichever way one looks at the
questions, they invariably and ultimately lead to the question whether the
arbitrator could, on matters of evidence relating to an industry in which he
is well acquainted with, rely on his own knowledge and expertise in finding
that “in the Malaysian construction industry, it is almost a norm when asked
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to indicate a ‘profit and attendance’ for having to manage a nominated
subcontractor, most contractors would include a margin of 10-15%” without
giving the parties the opportunity to submit on the issue.

[5] Learned counsel for the appellant impressed upon us that the subject
matter of the appeal relates to issues which concern players in the construction
industry whose disputes are to be dealt with by way of arbitration. He said that
practitioners in this area of dispute resolution including the various professions
and arbitrators, professional arbitrators included, will be severely impacted by
the decision of the Court of Appeal.

[6] More importantly, according to counsel, this court will examine the
attitude of the courts in what is essentially a review jurisdiction but conferred
essentially by statute, namely the Act, and that the arbitration, which is the
genesis of the proceedings in court leading up to the present appeals, was a
straightforward building contract claim that is ventilated and decided upon in
arbitrations almost on a daily basis.

[7] It was submitted that the decision of the High Court and the Court of
Appeal to interfere with the arbitration award offends the spirit of s 8 and
s 36 of the Act and the principles of arbitral finality and minimal intervention
which if not corrected will undermine the value of the arbitral process and
cause litigants to run away from such alternative dispute resolution avenue.

[8] Section 8 of the Act enshrines the principle of minimal interference by the
court, which is an ingrained aspect of the United Nations Commission on
International Trade Law (UNCITRAL) Model on International Commercial
Arbitration. See Kerajaan Malaysia v. Perwira Bintang Holdings Sdn Bhd [2015] 2
MLRA 92 CA which was cited with approval by this court in Far East Holdings
Bhd & Anorv. Majlis Ugama Islam Dan Adat Resam Melayu Pahang & Other Appeals
[2018] 1 MLRA 89.

[9] This court in the recent case of Jan De Nul (Malaysia) Sdn Bhd & Anorv. Vincent
Tan Chee Yioun & Anor [2019] 1 MLRA 91 made the following observations on
the effect of ss 8, 9, 37 and 42 of the Act:

“The effect of ss 8, 9, 37 and 42 of the AA 2005 is that the court should be
slow in interfering with or setting aside an arbitral award. The court must
always be reminded that constant interference of arbitral award will defeat
the spirit of the AA 2005 which for all intent and purposes, is to promote
one-stop adjudication in line with the international practice (see: AJWA
For Food Industries Co (MIGOP) Egypt v. Pacific Inter-Link Sdn Bhd & Another
Appeal [2012] 3 MLRA 383; Taman Bandar Baru Masai Sdn Bhd v. Dindings
Corporations Sdn Bhd [2009] 4 MLRH 171 and Lesotho Highland Development
Authority v. Imprigelo SpA & Others [2005] UKHL 43). In this regard, the court
needs to recognise the autonomy of the arbitral process by encouraging
finality; and its advantage as an efficient alternative dispute resolution process
should not be undermined.”

[Emphasis Added]
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[10] The principle is trite that courts do not exercise appellate jurisdiction over
arbitration awards; see Pembinaan LCL Sdn Bhd v. SK Styrofoam (M) Sdn Bhd
[2007] 1 MLRA 251. The only provisions in the Act that provide for the setting
aside of domestic awards are s 37(1) and s 42(1) to (4) of the Act (before its
deletion).

[11] The factual matrix forming the background of the case is not in dispute.
By letter of appointment dated 18 July 2011 the respondent appointed the
appellant as its subcontractor for the construction and completion of vehicular
box culverts and drainage works which formed part of the proposed Sungai
Buaya Interchange and Toll Plaza which were contracted out to the respondent.

[12] The subcontract was for a lump sum price of RM9.5 million for BOQ1
(preliminaries) and BOQ4 (drainage works) and a provisional sum of RM3.8
million for BOQ11A and BOQ11B.

[13] The respondent purported to terminate the subcontract, which led to a
dispute between the parties which in turn gave rise to claims for compensation
and damages by the appellant and to counterclaims by the respondent. The
termination was allegedly due to the delay of more than 20% financially as
stipulated by cl 12 of the subcontract, which reads:

“Iswarabena Sdn Bhd reserves the right to terminate this agreement by giving
the Subcontractor fourteen (14) days prior written notice if the works is delay
(sic) more than 20% financially.

Thereafter, the Subcontractor shall have no further claims against Iswarabena
Sdn Bhd as the Main Contractor, subject to the Subcontractor’s right under the
contract and tort. Notwithstanding above, should the Subcontractor withdraw
from the services, the Subcontractor will no (sic) be entitled to payment for
the work done and unless and except for reasons not occasioned by default of
the Subcontractor, the Subcontractor shall be liable for all direct costs, losses
and expenses incurred by Iswarabena Sdn Bhd as a result thereof including
but not limited to the cost of selection and appointment of new consultant to
provide the Services.”

[Emphasis Added]

[14] One of the appellant’s claims was that the subcontract had been
unlawfully terminated by the respondent. Its case was that it was prevented by
the respondent from progressing with the works due to lack of site possession.

[15] The appellant referred the dispute to arbitration. By agreement of the
parties, a professional engineer and chartered arbitrator in the person of Mr
Chong Thaw Sing was appointed as the arbitrator. Oral hearings were held at
the Kuala Lumpur Regional Centre for Arbitration; at the conclusion of which
the parties filed their respective written submissions as directed.

[16] On 11 January 2016, the learned arbitrator made and published his Final
Award which effectively ruled as follows:
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(i) the respondent’s termination of the subcontract was unlawful,
and

(i1) the respondent to pay the appellant a net principal sum of
RM2,351,264.27 made up of the following items:

(a) the cost of the completed works amounting to
RM1,409,154.75; and

(b) loss of profit amounting to RM942,109.52.

[17] There are three parts to the award: (1) a finding that the subcontract had
been unlawfully terminated by the respondent; (2) a finding that works to
the value of RM1,409,154.75 had been completed by the appellant; and (3)
a finding that the appellant had incurred a loss of profit of RM942,109.52
resulting from the unlawful termination of the subcontract.

[18] The learned arbitrator awarded pre-award interest on the principal sum
and costs of the reference (party and party costs) at RM50,000.00 as agreed
between the parties. The cost of the award was taxed at RM119,250.00.

[19] The learned arbitrator proffered the following reasons for concluding that
the termination of the subcontract by the respondent was wrongful:

(a) the respondent relied largely on verbal instructions to assert
the delays to the subcontract but failed to rebut the appellant's
contemporaneous records of non-availability of work area;

(b) the evidence from the main contract progress report that
recorded delay to the drainage works of 7.0% at the end of
March 2012 and 19% by 30 April 2012 militate against the delay
of 52% computed by the respondent in the notice of intention to
terminate dated 26 March 2012;

(c) the entire drainage work for the main contract was subcontracted
by the respondent to the appellant, thus the progress of work
reported in the main contract progress report was entirely that of
the appellant’s work; and

(d) the contention that the progress recorded in the main contract
progress report was physical progress and not financial progress
contradicted the respondent’s own computation of financial
progress of 26% as at 26 March 2012 as opposed to 28% at the end
of March 2012 extracted from the records in the main contract
progress report.

[20] The appellant applied to the High Court for enforcement of the award
pursuant to s 38 of the Act whilst the respondent filed for setting aside or
variation of the award pursuant to ss 37 and 42 on the following grounds:
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(1) An application under s 37(1)(a)(v) and (2)(b)(ii) of the Act in that
the arbitrator had breached the rules of natural justice and/or had
exceeded his jurisdiction in his "loss of profit" ruling; and

(i) An application under s 42 of the Act challenging all three rulings
- the termination ruling, the loss of profit ruling and the value of
completed works ruling - on the ground that the arbitrator had
committed errors of law.

[21] After hearing arguments by the parties, the learned High Court Judge
delivered his decision on 22 November 2016 favouring the respondent. The
arbitration award was varied pursuant to s 42 of the Act and the appellant’s
application to enforce the award under s 38 was dismissed.

[22] In a complete reversal of the learned arbitrator’s finding, the learned judge
found that the subcontract had been lawfully terminated by the respondent.
The divergence of opinion between the learned arbitrator and the learned
judge was over the calculation of the percentage of delay in financial terms at
the time of termination.

[23] The learned judge’s finding was that the learned arbitrator had erroneously
applied physical progress delay instead of financial progress delay in finding
that the threshold of 20% financial progress delay had not been reached. The
view that the learned judge took was that the actual financial progress at the
time of termination was either 9% or 11.37% only, well below the threshold of
20%.

[24] Accordingly, the learned judge set aside the award of loss of profit in
the sum of RM942,109.52. However, despite holding that the subcontract
had been lawfully terminated by the respondent, His Lordship did not disturb
the arbitrator’s assessment of the value of works already completed by the
appellant amounting to RM1,409,154.75, which means he accepted that the
sum had been correctly and lawfully awarded by the arbitrator.

[25] The learned judge expressly acknowledged that the reasons given by the
learned arbitrator for making the award on the value of works completed were
both “sound and sensible” and that the court would not disturb it under the
guise of a s 42 reference on a question of law.

[26] As for the respondent’s application under s 37(1)(a)(v) and s 37(b)(ii) of
the Act (breach of the rules of natural justice), the learned judge decided not
to deal with the matter as he considered it to be academic. The High Court
decision was therefore a decision that was made purely under s 42 of the Act.

[27] In essence, the grounds relied upon by the learned judge for varying the
award under s 42 of the Act were as follows:

(1) the learned arbitrator had wrongly applied the contra preferentum
rule in interpreting cl 12 of the subcontract;
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(i1) there was no basis for the learned arbitrator to conclude that
the delay threshold of 20% financially had not been met as the
quantities of works done as at the date of termination could not
be disputed as the parties had conducted a joint measurement and
had jointly signed a measurement sheet with agreed quantities;

(iii) based on the agreed quantities, the actual financial progress as
at 12 April 2012, ie the date of termination, was only 9% or that
as pleaded by the respondent, ie 11.37% and that the learned
arbitrator's finding that the actual financial progress was 28%
when the termination occurred was in reference to physical
progress instead of financial progress;

(iv) the termination was lawful and there was no basis for awarding
the appellant’s loss of profit, which would only arise in case of
wrongful termination; and

(v) on the issue of the value of the completed works, the question of
what is fair and reasonable method of compensating the appellant
for works done before the termination is a mixed question of law
and fact. Therefore it does not fall within s 42 of the Act.

[28] The appellant filed two appeals to the Court of Appeal against the decision,
one against the variation of the arbitration award and the other against the
dismissal of its application to enforce the award. The respondent on its part
filed a cross-appeal, asking for a variation of the High Court Order on the
following broad grounds:

(1) the arbitrator had assessed the value of the works completed on a
wrong basis;

(ii) the arbitrator misinterpreted the contract resulting in a wrongful
evaluation of the works completed;

(iii) the arbitrator erred in awarding loss of profit on the basis of
assumptions or perception without any evidence; and

(iv) the arbitrator misunderstood and misapplied legal principles of
assessment and award of damages.

[29] The Court of Appeal agreed to the determination of the following four
issues:

(i) Whether the learned arbitrator had acted in breach of the rules
of natural justice by relying on extraneous evidence "thought up"
by the learned arbitrator himself which was not tendered by the
parties, not submitted upon and for which the parties were not
given an opportunity to address and for which no evidence or
allegation had been tendered and if so whether the whole award
ought to be set aside (first issue);
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(i1)) Whether the subcontract was lawfully terminated (second issue);

(ii1)) Whether the learned arbitrator was entitled to make assumptions
or to apply his own perception of industry standards on profit
margin to award loss of profit in the absence of evidence adduced
by the appellant on such loss and if the answer was in the negative,
whether the learned arbitrator had committed an error of law
(third issue); and

(iv) Whether the learned arbitrator had misconstrued cls 2 and 12 in
the context of the contract to award the value of the completed
works ruling based on physical progress at 28% and if yes,
whether the learned arbitrator had committed an error of law
(fourth issue).

[30] The appeals (including the cross-appeal) were heard together by the
Court of Appeal on 1 March 2018. Its decision was delivered on 25 July 2018
whereby it was unanimously decided as follows:

(a) the findings of the High Court pursuant to s 42 of the Act were
completely reversed and the appellant’s appeal against the High
Court order varying the award was dismissed in its entirety; and

(b) the respondent’s cross-appeal for a variation of the High Court
order was allowed.

[31] If the High Court had only set aside the award of loss of profit in the sum
of RM942,109.52, the Court of Appeal dealt the appellant a further blow by
setting aside the entire arbitration award to include setting aside the award for
the value of works completed in the sum of RM1,409,154.75 which the High
Court had decided not to disturb.

[32] The decision of the Court of Appeal was made both under s 37 and s 42
of the Act. Section 37 was invoked to rule on the first issue, ie breach of the
rules of natural justice (which the High Court did not deal with) and s 42 on
the value of works completed (which was awarded by the learned arbitrator
and which the High Court did not disturb).

[33] By reversing the entire order of the High Court, the consequential effect of
the Court of Appeal’s decision was that it also set aside the finding of the High
Court that the termination of the subcontract was lawful, which effectively
means that the finding of the arbitral tribunal that the subcontract had been
unlawfully terminated was restored and is subsisting.

[34] We shall first deal with the arbitrator’s loss of profit ruling, which comes
within Leave Questions 2, 3 and 4, and which concerns a breach of the rules of
natural justice. The basis for the respondent’s challenge in the High Court was
para 147 of the award, which the learned arbitrator expressed in the following
terms:
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“Similarly, I am not convinced that the claimant’s 25% margin or
RM2,635,936.26 is fair and reasonable without taking into consideration
the risks associated with that of a construction project, especially a civil
engineering project is subjected to the vagaries of many unaccounted
extraneous factors. But in the Malaysian construction industry, it is almost a
norm when asked to indicate a ‘profit and attendance’ for having to manage a
nominated subcontractor, most contractors would include a margin between
10-15%. In my view, it would not be unreasonable to presume these margins
represent what an industry perceived as a safe “no risk profit margin”. Further
as lump sum contract assume higher risk than provisional quantities work, I
am minded in this instant to award a margin for loss of profit for the remaining
drainage (lump sum) work at 10% and the remaining vehicular box culvert
(provisional quantities) work at 7.5%.”

[35] The Court of Appeal dealt with the issue of breach of the rules of natural
justice in the following manner:

“[37] We had the advantage of perusing all the evidence and submissions
of Parties filed before the learned Arbitrator, and we are satisfied that the
learned Arbitrator’s findings that under the Malaysian construction industry,
there is a norm when asked to indicate a ‘profit and attendance’ for having to
manage a nominated subcontractor, most contractors would include a margin
of between 10-15%, were not supported by evidence, not contended by any
party, neither were they raised in their submissions. Whereas the normal rate
for a ‘profit and attendance’ for having to manage a nominated subcontractor
is between 2%-4%. Furthermore, this is not a case of nominated subcontractor,
but rather an appointed subcontractor. The learned Arbitrator rejected parties’
submissions and position, and instead used his own computation at the rate
of between 10%-15% by presuming that these margins are reasonable and
represent what an industry perceived as a safe “no risk profit margin”. This
finding certainly in our considered opinion is perverse and prejudicial to the
Respondent, which amounts to a breach of the rules of natural justice.

[38] We note that if there is a breach of the rules of natural justice, the
discretion not to set aside the Award is a very narrow one, and that too if the
breaches are not material. In the present case before us, we are of the view
that the extraneous evidences relied by the learned Arbitrator were indeed
relevant and material for his ruling on the Loss of Profit Ruling. The evidence
invented by the learned Arbitrator was never indicated to the parties and
without giving the parties an opportunity to respond as required by s 20 of the
Act. This certainly would render the Award liable to be set aside under s 37(1)
(a) of the Act (see Kerajaan Malaysia v. Perwira Bintang Holdings Sdn Bhd [2015]
2 MLRA 92, Sigur Ros Sdn Bhd v. Master Mulia Sdn Bhd (supra)."

[Emphasis Added]

[36] It is patently clear that the reason why the Court of Appeal found the
arbitrator’s loss of profit ruling to be perverse and in breach of the rules of
natural justice was because the learned arbitrator had “invented” extraneous
evidence with a factual basis that was not tendered in evidence nor submitted
by the parties, in breach of s 37(1)(b)(ii) of the Act in that the award contained
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decisions on matters beyond the scope of the submission to arbitration under
s 37(1)(a)(v) of the Act.

[37] It was the Court of Appeal’s finding that the respondent had been
prejudiced by the arbitrator’s failure to give it the opportunity to submit on
the arbitrator’s “presumption” that the 10-15% profit margin for “profit
and attendance” (“P&A”) was reasonable and represents what the industry
considers as a safe “no risk profit margin”.

[38] Apparently the Court of Appeal accepted the respondent’s computation
of 2-4% profit margin as the normal rate for having to manage a nominated
subcontractor, in preference to the arbitrator’s computation of 10-15%. The
Court of Appeal did not however make it clear why it accepted the respondent’s
computation of 2-4% as the correct computation.

[39] The Court of Appeal ruled that it was wrong for the learned judge to have
ignored the breach of the rules of natural justice committed by the arbitrator
in dealing with the issue of loss of profit. According to the Court of Appeal,
there was a “clear contravention” of s 20 of the Act. This finding can be found
at paras 33 and 36 of the judgment:

“[33] We agree with learned counsel for the Respondent that the learned
Arbitrator had exceeded his jurisdiction and had breached the rules of natural
justice in his ruling in the Loss of Profit Ruling. What the learned Arbitrator
did was in a clear contravention with the provision under s 20 of the Act
which provides that:

“20. The parties shall be treated with equality and each party shall be given
a fair and reasonable opportunity of presenting that party’s case.”

[36] In the instant appeal, we agree with the learned counsel for the Respondent
that there was clear contravention of s 20 of the Act committed by the learned
Arbitrator which amounts to a breach of the rules of natural justice. Yet, the
learned presiding Judge ignored it when he said:

“[73] Having disposed of the Question of Law under the s 42 reference,
there is no necessity to continue further with the s 37 application to set
aside the whole of the Award and indeed the issue raised in the s 37
application has become rather academic. It remains for this Court to make
the necessary directions and orders under s 43 of the Act. As I have held
that the termination of the Subcontract was lawful in answer to Question 1
and 2 of the reference, I shall set aside that part of the Award at para 158
item 5 where the Loss of Profit claimed by the Subcontractor is concerned.”

[40] Having found that the learned arbitrator had breached the rules of natural
justice, the Court of Appeal, in the same way that the High Court decided not
to deal with the s 37 application, decided not to deal with the second issue
for its determination, ie whether the subcontract had been lawfully terminated
by the respondent, thus leaving the two conflicting findings of the learned
arbitrator and the learned High Court Judge on the issue unresolved.
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[41] The contention by learned counsel for the respondent was that in the light
of the Court of Appeal’s finding that there was a clear contravention of s 20
of the Act which was prejudicial to the respondent, the Court of Appeal was
right in exercising its discretion to set aside the entire award and that even if
the threshold of s 37 of the Act is not “very low”, such higher threshold would
still be satisfied in the circumstances of the case.

[42] The question that immediately comes to mind is whether the Court of
Appeal was right in setting aside the loss of profit award (and indeed the entire
award) without considering the question whether the subcontract had been
lawfully terminated by the respondent. This is relevant in the whole scheme of
things because the setting aside of the award of loss of profit by the High Court
was a direct consequence of its finding that the subcontract had been lawfully
terminated.

[43] It was in consequence of such finding no doubt that the High Court found
it to be baseless for the learned arbitrator to make the award, and not because
the learned arbitrator had breached the rules of natural justice, which the
learned judge did not deal with in any case.

[44] The Court of Appeal completely ignored the issue of legality of the
termination of the subcontract as the focus of its attention was on the issue of
breach of the rules of natural justice. This was despite the fact that the issue
of the legality of the termination was raised by the appellant at the hearing, as
evidenced by the appellant’s written submissions which were produced before
us and marked as Annexure one.

[45] If indeed the subcontract had been unlawfully terminated by the
respondent as found by the learned arbitrator, the crucial question to ask
is, what was the loss of profit occasioned to the appellant by reason of the
wrongful termination of the subcontract?

[46] To recapitulate, the arbitral tribunal found the termination of the
subcontract to be unlawful, the High Court found otherwise and the Court
of Appeal ignored the issue, in the process failing to resolve the conflicting
findings by the learned arbitrator and the learned High Court Judge.

[47] Given the fact that the learned arbitrator and the learned High Court
Judge had arrived at diametrically opposite findings on the question whether
the subcontract had been lawfully terminated by the respondent, and given the
importance of the issue, it was incumbent on the Court of Appeal to resolve
the issue one way or another. It was its duty to decide who was right — the
arbitrator or the learned judge.

[48] The Court of Appeal however brushed aside the issue as being
“unnecessary” (para 53 of the grounds of judgment), obviously on the ground
that the failure by the arbitrator to give the respondent the right to submit on
the profit margin issue alone was enough to set aside the entire award.
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[49] Having regard to the factual matrix of the case, with respect, we do not
think the Court of Appeal took the correct approach. Clearly, the question
whether the termination of the subcontract was lawful or otherwise is crucial
in determining: (1) the legality of the award of loss of profit, and (2) the value
of the works already completed which depended on the actual progress at the
time of termination, ie whether it was 9%, 11.37% or 28%.

[50] The appellant’s contention was that the failure by the Court of Appeal to
deal with the issue had caused substantial injustice to the appellant as the main
plank of its appeal to the Court of Appeal was that the High Court was wrong
in setting aside the arbitrator’s finding that the termination of the subcontract
was unlawful.

[51] It is to be noted that the allegation of a breach of the rules of natural
justice was not an issue in relation to the legality of the termination of the
subcontract. The issue was only raised in relation to the arbitrator’s loss of
profit ruling and it was not the respondent’s case that the learned arbitrator
had breached the rules of natural justice in ruling that the subcontract had
been unlawfully terminated. In any event, there was no such challenge by the
respondent before the Court of Appeal.

[52] For context and perhaps to better understand the learned arbitrator’s
decision vis-a-vis the decisions of the High Court and the Court of Appeal on
the loss of profit ruling (from which the issue of breach of the rules of natural
justice arose), it is necessary in our view to reproduce the entire length and
breadth of paras 145-147 of the award:

“[145] The claimant has produced computations by way of substituting the
BQ quantities, his anticipated costs to execute each of the items and arrive at
a conclusion, had this subcontract not been terminated prematurely, he would
have been able to make profit of RM2,471,599.79 or approximate margin of
18.5%. CW-1 claimed that he found more savings from VBC-2 that increased
his profit to RM3,300,911.32 or a margin of approximately 25%. After he has
set off the 28% of value of work done at termination, the loss of profit CW-1
seeks to recover is RM2,635,936.26. A notable and crucial assumption that
CW-1 had made in arriving at his anticipated loss of profit of RM2,635,936.26
or a margin of 25% of his un-wavered belief that the as-built quantities is
lower than his priced BQ4. The net result of this anomaly in the BQ and
drawings quantities is the ‘saving’ of costs for the work he deemed that he
need not build but yet will have to be paid by the respondent under the lump
sum contract. All these savings will by his reasoning contributed to the higher
profit in this subcontract. These computations in Annexure 2, 3 and 4 are
detailed attempts to work out a profit margin on paper with certain allowance
given to wastages etc. I have no doubt that the claimant would be able to
achieve the profit he thinks he should obtain if the subcontract is executed
from the beginning to the end with clockwork precision in cost control for
materials, resources and machinery. To achieve this, the world has to behave
exactly the way the claimant think it should behave. No unforeseen events
or external shocks that can throw his plan off balance should be allowed to
occur. But in the real world such is not true, unforeseen world events ranging
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from climate change, oil price shock, forex market turmoil, geopolitical
developments around all corners of the world impact our everyday lives
and with it the costs of doing business. Otherwise, on paper there should
not be any contractor in a construction contracts that suffer losses, after all
no reasonably competent contractor would undertake a project knowing full
well at commencement that he will make a loss on paper. The question the
Tribunal have to ask is, has the claimant proved his loss of profit in the legal
sense of on the balance of probability? My answer is yes, but the Tribunal
is unconvinced the amount sought is fair and reasonable figure. By not
allowing for contingencies such as potential delays by the claimant, inclement
weather, LAD, spike in materials and manpower costs, shortage of materials
and manpower, or simply mismanagement of the project, the claimant is
seeking to recover risk free profit. In Tan Sri Khoo Teck Puat, the Federal Court
urged the court assessing damages to take all contingencies foreseeable into
consideration, this advice is similarly applicable to this Tribunal. However, I
should not penalise the claimant for not having considered these contingent
facts in its prayer for loss of profit as he obviously does not have a crystal ball
to look into what holds for the future. At the same time the Tribunal cannot
be fait accomplice to the claimant’s windfall to award this amount sought.

[146] The respondent urges this Tribunal to award only nominal damages if
it finds the respondent liable to compensate the claimant for loss of profit.
Because that is what the law says in Popular Industries if the quantum
has not been proven and the claimant has failed to prove its loss. Nominal
damages according to past Malaysian judicial precedents can range from
RM10 to RM2,000.00. For example in Ke Hilborne v. Tan Tiang Quee [1972]
1 MLRA 158, the High Court awarded the plaintiff substantial damages
for loss of opportunity to purchase a piece of land. On appeal the Court of
Appeal reduced the damages to nominal damages of RM10 primarily because
the plaintiff did not suffer any pecuniary loss. In Industrial & Agricultural
Distribution Sdn Bhd v. Golden Sands Construction Sdn Bhd [1993] 5 MLRH 610;
in relation to a plaintiff’s claim for depreciation of an excavator because the
defendant had used it for more than two-months period. The High Court
awarded RM100 as the plaintiff could not prove the depreciation. Similarly,
in Bee Wah Plastic Factory Sdn Bhd Iwn. Francis Soh Kai Sheun [1996] 2 MLRH
620 the appellant's breach of contract to supply bottles was proven but the
defendant could not bring sufficient proof of loss of profit, the High Court
reduced the magistrate court’s award of RM20,982 to RM2,000.00 as a fair
and nominal damages. Again in Letrik Bandar Hup Heng Sdn Bhd v. Wong Sai
Hong [2001] 4 MLRH 755 the Sessions Court’s award of RM27,217.86 was
set aside and replaced with a nominal damages of RM10.00. Finally, in 7an
Sri Khoo Teck Puat & Anor v. Plenitude Holdings Sdn Bhd, the Federal Court
reduced a substantial, RM13,500,000 loss of profit award by the High Court
to a nominal damages of RM10.00. The Federal Court’s decision emphasised
the importance of the court to take into consideration all contingencies if
possible before making the award of damages including loss of profit. In
this particular case the respondent aggrieved party who had sought and
was awarded RM13,500,000 loss of profit had earlier purchased the land at
RM48 million and the same piece of land had subsequently appreciated in
value to RM119,560,000.00. Because of the appellant's breach of contract to
purchase the land, the respondent gets to keep the land and make substantial
gain which otherwise would have belonged to the appellant. It is obvious the
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Federal Court refused to be fait accomplice to the prospect of double gains by
the respondent if the loss of profit and appreciation in land value are allowed
to stand.

[147] Based on the facts of this case, I am not persuaded the situation is
anywhere close to the above cited cases to merit this Tribunal award of a
nominal damages. Similarly, I am not convinced that the claimant’s 25%
margin or RM2,635,936.26 is fair and reasonable without taking into
consideration the risks associated with that of a construction project, especially
a civil engineering project is subjected to the vagaries of many unaccounted
extraneous factors. But in the Malaysian construction industry, it is almost a
norm when asked to indicate a ‘profit and attendance’ for having to manage
a nominated subcontractor, most contractors would include a margin of
1015%. In my view, it would not be unreasonable to presume these margins
represent what an industry perceived as a safe “no risk profit margin”.
Further as lump sum contract assume higher risk than provisional quantities
work, I am minded in this instant to award a margin for loss of profit for the
remaining drainage (lump sum) work at 10% and the remaining vehicular box
culvert (provisional quantities) work at 7.5%.”

[Emphasis Added]

[53] The exact expression that the arbitrator used when he spoke of the 10-15%
no risk profit margin was “almost a norm” and not “there is a norm” which the
Court of Appeal seems to have assumed he had said. And the arbitrator was
referring to “most contractors” and not “all contractors”.

[54] Having asked himself the right question, ie “has the claimant proved his
loss of profit in the legal sense of on the balance of probability?”, the learned
arbitrator went on, based on the material before him, to make a firm finding of
fact that the appellant had proved its loss of profit except that the sum claimed
was neither fair nor reasonable, hence his decision to award a lower figure but
without acceding to the respondent’s contention that the appellant was only
entitled to nominal damages.

[55] Learned counsel for the appellant referred us to McGregor on Damages, 16th
edition 1997 where at para 358 the learned authors deals with the problem of
certainty in assessing damages in the following terms:

“On the other hand, where it is clear that some substantial loss has been
incurred, the fact that an assessment is difficult because of the damage is no
reason for awarding no damages or merely nominal damages. As Vaughan
Williams LJ put it in Chaplin v. Hicks, the leading case on the issue of
certainty: “The fact that damages cannot be assessed with certainty does not
relieve the wrongdoer of the necessity of paying damages”. Indeed if absolute
certainty were required as to the precise amount of loss that the plaintiff had
suffered, no damages would be recovered at all in the great number of cases.
This is particularly true since so much of damages claimed are in respect of
prospective, and therefore necessarily contingent, loss. Of course, as Devlin
J said in Biggin v. Permanite: “Where precise evidence is obtainable, the court
naturally expects to have it, [but] where it is not, the court must do the best it
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can”. Generally, therefore, although it remains true to say that “difficulty of
proof does not dispense with the necessity of proof”, the standard demanded
can seldom be that of certainty. Even if it is said that the damage must be proved
with reasonable certainty, the word “reasonable” is really the controlling one,
and the standard of proof only demands evidence from which the existence
of damage can be reasonably inferred and which provides adequate data for
calculating its amount. The clearest statement of the position is that of Bowen
LJ in Ratcliffe v. Evans where he said:

“In all actions accordingly on the case where the damage actually done
is the gist of action, the character of the acts themselves which produce
the damage, and the circumstances under which these acts are done, must
regulate the degree of certainty and particularly with which the damage
done ought to be stated and proved. As much certainty and particularity
must be insisted on, both in pleading and proof of damage, as is reasonable,
having regard to the circumstances and to the nature of the acts themselves
by which the damage is done. To insist upon less would be to relax old and
intelligible principles. To insist upon more would be the vainest pedantry.”

It is important to consider in some detail the question of what the courts will
accept as reasonable certainty that an alleged loss has occurred or will occur.
Cases in which absolute certainty is possible, and in which precise evidence is
therefore expected by the court, do not need treatment here. These are cases
such as where the plaintiff claims for loss of earnings or expenses already
incurred, ie between the time of accrual of the action and the time of trial, or
where the claim is for the difference between the contract price and a clear and
undoubted market price. What does require consideration are the principal
categories of case where substantial damages may be awarded although the
nature of the damage prevents absolute certainty of proof.”

[56] In Bulfracht (Cyprus) Ltd v. Boneset Shipping Co Ltd “The MV Pamphilos”
[2002] Vol 2 681, Colman J in dealing with an application under s 68 of the
English Arbitration Act 1996 had this to say:

“Applications under s 68 of the Arbitration Act 1996 to set aside or remit an
award on the ground of serious irregularity affecting the proceedings or the
award involve a two stage investigation: first, asking whether there has been
an irregularity of at least one of the nine kinds identified in s 68(2)(a) to (i),
and secondly, asking whether the incidence of such irregularity has caused
or will cause substantial injustice. With respect to the first stage, it has to be
emphasised that the duty to act fairly is quite distinct from the autonomous
power of the arbitrators to make findings of fact. Thus, whereas it would
normally be contrary to the arbitrator's duty to fail to give the parties an
opportunity to address them on proposed findings of major areas of material
primary facts which have not been raised during the hearing or earlier in
the arbitral proceedings, it will not usually be necessary to refer back to
the parties for further submissions every single inference of fact from the
primary facts which the arbitrators intend to draw, even if such inferences
may not have been previously anticipated in the course of the arbitration.
Particularly where there are complex factual issues it could often be impossible
to anticipate by the end of the hearing exactly what inferences of fact should
be drawn from the findings of primary fact which have been in issue. In such
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a case the tribunal does not have to refer back its evidential analysis for further
submissions. A typical situation is where arbitrators arrive at a conclusion
on an issue of expert evidence which differs to some extent from that put
forward by either opposing expert. In many cases, arbitrators are appointed
because of their professional legal, commercial or technical experience and
the parties take the risk that, in spite of that expertise, errors of fact might
be made or invalid inferences drawn without prior warning. It has to be
emphasised that in such cases there is simply no irregularity, serious or
otherwise.”

[Emphasis Added]

[57] The passages in bold are especially relevant in the context of the present
case as the arbitrator Mr Chong Thaw Sing was appointed not as a lay arbitrator
but due to his knowledge and technical expertise as a professional engineer,
bearing in mind his appointment was to resolve building construction issues
between the parties. Therefore, in the words of Colman J in Bulfracht, there
is “simply no irregularity, serious or otherwise” if he had made erroneous
findings of fact or invalid inferences without prior warning.

[58] But the more important question is whether there is anything in the loss of
profit award that exhibits any hint or trace of inequality of treatment between
the parties by the learned arbitrator, in breach of s 20 of the Act. In this regard,
we note first of all, that the parties had deliberately chosen not to adduce
evidence of industry practice on P&A, which according to learned counsel
for the appellant was a “strategy” that the parties themselves adopted. This
assertion was not challenged or disputed by learned counsel for the respondent.

[59] Further, neither party was shut out or prevented in any way from adducing
such evidence, if they had so wished. For this reason it was contended by
learned counsel for the appellant that the parties had been treated equally and
that the Court of Appeal was wrong in finding that the arbitrator had breached
s 20 of the Act by not giving the parties the opportunity to submit on the
issue of profit margin in respect of which the learned arbitrator had made a
determination based on his own knowledge and expertise pursuant to s 21(3)
(b) of the Act.

[60] The appellant’s claim, it will be recalled, was for loss of profit of
RM2,635,936.26 which amounted to 25% of the remaining works. Its witness
had testified that he had included a margin of 15% in the project budget. The
respondent’s position on the other hand was rather straightforward. Its case
was that the appellant’s computation ought to be rejected outright and that the
appellant was only entitled, if at all, to nominal damages.

[61] As can be seen from the loss of profit award, the learned arbitrator was
prepared to rule that the appellant had successfully made out its case for a
25% profit but because of the contingencies, he reduced it to 10% and 7.5%
respectively. He rejected the respondent’s argument that only nominal damages
ought to be awarded to the appellant.
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[62] In awarding a loss of profit of 10% for the remaining drainage works
and 7.5% for the remaining vehicular box culvert, the arbitrator was in fact
moderating the appellant’s claim of 25% by reducing it for contingencies, albeit
taking the 10-15% margin for P&A which he described as “almost the norm”
in the Malaysian construction industry.

[63] Obviously, what the learned arbitrator did was to strike a balance between
the high and the low of the quantum for loss of profit. He did not slavishly
apply the 10-15% “norm” but only allowed for a lower range. We agree with
learned counsel for the appellant that this is what arbitrators are expected to
do.

[64] What is also clear from the award is that in determining the quantum of
loss of profit, the learned arbitrator found the respondent’s evidence to be of
little value but at the same time he considered the quantum claimed by the
appellant to be excessive. That was the reason why, as we just mentioned, he
brought the appellant’s claim down from 25% to 10% for loss of profit for the
remaining drainage works and 7.5% for the remaining vehicular box culvert
(provisional quantities) works.

[65] Given the state of the evidence and the stand taken by the respective
parties, it is clear to us that the learned arbitrator did not in any way redefine
the case submitted for arbitration when basing his loss of profit ruling on the
10-15% “almost norm” in the Malaysian construction industry. It therefore
comes as no surprise to us that the learned High Court Judge did not delve
into the issue of breach of the rules of natural justice under s 37 of the Act but
instead decided the case solely on s 42.

[66] But herein lies the bone of the respondent’s contention, that the arbitrator’s
award of loss of profit is perverse on the ground that it is unrelated to evidence
but drawn entirely from the arbitrator’s own knowledge and expertise as
a professional engineer. It was submitted that in the absence of “evidence”
that the 10-15% no risk profit margin for P&A is the norm in the Malaysian
construction industry, it was wrong for the arbitrator to have awarded an
“arbitrary” figure of RM942,109.52 for loss of profit.

[67] This, according to learned counsel for the respondent, was in clear breach
of s 37(1)(a)(v) read with s 37(1)(b)(ii) of the Act. Reliance was placed on the
following authorities for the proposition that the arbitrator had a duty to inform
the parties of his reliance on his own knowledge: (1) Handley v. Nationwide
Anglia Building Society [1992] 2 EGLR 113 (High Court, UK) Gatehouse J;
(2) Guardcliffe Properties Ltd v. City & St James [2003] 2 EGLR 16 (High Court)
Etherton J; and (3) Xerox Canada Ltd v. MPI Technologies Inc [2006] OJ No 4895
(CL Campbell J) (Superior Court, Ontario.

[68] If we were to accede to learned counsel’s contention, the implication is
that the loss of profit ruling made by the arbitrator is perverse as there was no
“evidence” before the arbitral tribunal of the 10-15% P&A “norm” that the
learned arbitrator applied in determining the quantum of profit loss.
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[69] For ease of reference, we reproduce below ss 37(1)(a)(v) and 37(1)(b)(ii)
of the Act:

“37.(1) An award may be set aside by the High Court only if-

(a) the party making the application provides proof that-

(v) subject to subsection (3), the award contains decisions on matters beyond
the scope of the submission to arbitration;

(b) the High Court finds that-

(ii) the award is in conflict with the public policy of Malaysia.”
[70] Section 37(3) of the Act which s 37(1)(a)(v) is subject to reads as follows:

“(3) Where the decision on matters submitted to arbitration can be separated
from those not so submitted, only that part of the award which contains
decisions on matters not submitted to arbitration may be set aside.”

[71] There is no ambiguity in s 37(3). It means only that part of the award
which contains decisions on matters not submitted to arbitration may be set
aside. But what the Court of Appeal did in the present case was to set aside the
entire arbitration award and order of the High Court, including the award for
the value of works completed in the sum of RM1,409,154.75 even though the
breach of the rules of natural justice complained of by the respondent was only
in respect of the loss of profit ruling.

[72] The view that the Court of Appeal took was that “if there is a breach
of the rules of natural justice, the discretion not to set aside the Award is a
very narrow one, and that too if the breaches are not material”. The Court
of Appeal considered the failure by the learned arbitrator to give the parties
the opportunity to submit on the “norm” in his loss of profit ruling as very
material and had prejudiced the respondent. But it failed to address its mind
to the question whether or not the award for the value of works completed in
the sum of RM1,409,154.75 should also be set aside, given that the power to
set aside conferred by s 37(3) of the Act is only in respect of “that part of the
award which contains decisions on matters not submitted to arbitration”. Here,
the award for the value of works completed was on a matter that was submitted
to arbitration and which the High Court had affirmed.

[73] The payload behind Leave Questions 2, 3 and 4 is whether, when the
arbitrator drew on his own knowledge and expertise on the loss of profit margin
of 10-15% for P&A, he was obliged to inform the parties of such reliance and
to provide the parties the opportunity to address him on the issue, failing which
he would be in breach of the rules of natural justice under s 20 of the Act.
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[74] The main thrust of the respondent’s argument was this: the issue
before the Court of Appeal was not whether the arbitrator could draw on
his own knowledge and expertise as it was conceded that the arbitrator was
allowed to do so by s 21(3)(b) of the Act. In counsel’s own words “It is not
the respondent’s case that the Arbitrator cannot draw on his own knowledge
and expertise. This was not an issue at all before the Court of Appeal” (para
38 of the respondent’s written submissions). Rather, from the respondent’s
standpoint, the issue was whether the arbitrator had breached the rules
of natural justice when he based his loss of profit ruling on “extraneous
evidence” not tendered and submitted by the parties.

[75] We were referred by learned counsel to the following para 32 of the Court
of Appeal’s grounds of judgment to support his argument that the Court of
Appeal had correctly identified the issue:

“Learned counsel for the respondent’s main complaint in relation to this
issue was that the learned Arbitrator had arrived at the Loss of Profit Ruling
based on extraneous evidence with a factual basis which was not tendered or
submitted by the parties. Both parties were not even given a chance to address
the learned Arbitrator on the same extraneous evidence. Without consulting
the parties, the learned Arbitrator proceeded on his own and unilaterally
introduced the so called “no risk profit margin” of 10-15% for profit and
attendance. This had caused prejudice to the parties.”

[76] Section 21 of the Act is key to the issue. The provision in its entirety
provides as follows:

“21.(1) Subject to the provisions of this Act, the parties are free to agree on
the procedure to be followed by the tribunal in conducting the proceedings.

(2) Where the parties fail to agree under subsection (1), the tribunal may,
subject to the provisions of this Act, conduct the arbitration in such manner
as it considers appropriate.

(3) The power conferred upon the arbitral tribunal under subsection (2) shall
include the power to:

(a) determine the admissibility, relevance, materiality and weight of any
evidence;

(b) draw on its own knowledge and expertise;

(c) order the provision of further particulars in a statement of claim or
statement of defence;

(d) order the giving of security for costs;

(e) fix and amend time limits within which various steps in the arbitral
proceedings must be completed;

(f) order the discovery and production of documents or materials within
the possession or power of a party;
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(g) order the interrogatories to be answered;
(h) order that any evidence be given on oath or affirmation; and
(i) make such other orders as the arbitral tribunal considers appropriate.”

[77] The procedure under s 21 is this. Subject to the provisions of the Act, the
parties are free to agree on the procedure to be followed by the arbitral tribunal
in conducting the arbitration proceedings but where the parties fail to reach
an agreement, the tribunal may conduct the arbitration in such manner “as it
considers appropriate”, and this includes, amongst others, the power to “draw
on its own knowledge and expertise”, which expression must be a reference to
the arbitrator’s own knowledge and expertise on any fact relevant to the issue.

[78] It is important to appreciate that a determination under s 21(3)(b) is one of
fact and not of law. In form and spirit, the provision clearly allows the arbitral
tribunal to draw on its own knowledge and expertise on any fact in issue which
it is acquainted with. What the respondent was suggesting in effect was that
there must be actual “evidence” before the arbitral tribunal before it could draw
on its own expertise and knowledge in arriving at such finding of fact.

[79] It must also be appreciated that the power vested in the arbitral tribunal
by s 21(3)(b) to “draw on its own knowledge and expertise” is a power that
is conferred by statute and not a power that is derived from some common
law principles. But of course common law authorities where relevant provide
useful guidance in interpreting the provision.

[80] It has been held that there is a difference between a 'lay arbitrator' and
an arbitrator with certain expertise and experience in a particular field; see
Mediterranean and Eastern Export Co Ltd v. Fortress Fabrics (Manchester) Ltd [1948]
2 All ER 186 where Lord Goddard CJ drew the distinction:

“The more serious question that was argued was that neither side had
tendered evidence with regard to damage and, therefore, the arbitrator had no
material before him on which he could fix the amount which the sellers were
entitled to receive. This would be a formidable, and, indeed, fatal objection in
some arbitrations. If, for instance, a lawyer was called on to act as arbitrator
on a commercial contract he would not be entitled, unless the terms of the
submission clearly gave him power to so do, to come to a conclusion as to
the amount of damages that should be paid without having evidence before
him as to the rise or fall of the market, as the case may be, or as to other facts
enabling him to apply the correct measure of damage, but, in my opinion,
the case is different where the parties select an arbitrator, or agree to arbitrate
under the rules of a chamber of commerce under which the arbitrator is
appointed for them, and the arbitrator is chosen or appointed because of his
knowledge and experience of the trade. There can be no doubt that with
regard to questions of quality and matters of that description an arbitrator
of this character can always act on his own knowledge.”

[Emphasis Added]
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[81] Fisher J in Methanex Motunui Ltd v. Spellman [2004] 1 NZLR 95 (HC) spoke
in similar vein when he said that as a general principle and in the absence of
agreement to the contrary, lay arbitrators must confine their fact finding to the
information provided by the parties, but when it comes to arbitrators who have
been chosen for their expertise in the subject-matter of the dispute, different
consideration applies in that even without express agreement on the subject,
it is presumed that such arbitrators can draw on their own knowledge and
experience for general facts, that is to say facts which form part of the general
body of knowledge within their area of expertise as distinct from facts that are
specific to the particular dispute. Reference was made to Zamalt Holdings SA v.
NU-Life Upholstery Repairs Ltd [1985] 2 EGLR 14.

[82] In cases where an arbitrator is appointed for his or her special knowledge
and skill or expertise, such arbitrator is entitled to draw those sources for the
purpose of determining the dispute and need not advise the parties that he or
she is doing so; see Mediterranean and Eastern Export Co and Checkpoint Ltd v.
Strathclyde Pension Fund [2003] EWCA Civ 84.

[83] Lord Denning in Fox and others v. P G Wellfair Ltd; Fisher and anotherv. P G
Wellfair Ltd [1982] 2 EGLR 11:

“There are some arbitrations in which the arbitrator is expected to form his
own opinion and act on his own knowledge without recourse to evidence
given by witnesses on either side: such as an arbitrator who is to decide
as to whether goods are up to sample; see Mediterrancan & Eastern Export
Co Ltd v. Fortress Fabrics (Manchester) Ltd [1948] 64 TLR 337. But there are
other arbitrations in which the arbitrator is expected to receive the evidence
of witnesses and the submissions of advocates and to be guided by them
in reaching his conclusion: such as arbitrations on shipping contracts or on
building contracts. In such cases the arbitrator is often selected because of his
knowledge of the trade - so that he can follow the evidence and submissions.
But he must act judicially. He must not receive evidence in the absence of the
other party, and so forth.”

[84] The learned judge went on to say that an arbitrator:

“can and should use his special knowledge so as to understand the evidence
that is given - letters that have passed - usage of the trade - the dealings in
the market - and to appreciate the worth of all that he sees upon a view. But
he cannot use his special knowledge - or at any rate he should not use it - so
as to provide evidence on behalf of the defendants which they have chosen
not to provide for themselves. For then he would be discarding the role of
an impartial arbitrator and assuming the role of advocate for the defaulting
side. At any rate he should not use his own knowledge to derogate from the
evidence of the plaintiff’s experts - without putting his own knowledge to
them and giving them a chance of answering it and showing that his own
view is wrong.”

[85] Lord Denning in the above passage was of course speaking of the need
for the arbitrator to be impartial and not to assume the role of advocate for
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the “defaulting side” (who in that case was unrepresented). What the learned
arbitrator in the present case did was precisely what Lord Denning had in
mind, ie to use his special knowledge “so as to understand the evidence that is
given - letters that have passed - usage of the trade - the dealings in the market
- and to appreciate the worth of all that he sees upon a view”.

[86] In Fortress Fabrics (supra) Lord Goddard CJ endorsed the following
observations by Branson J in Jordeson & Co v. Stora Koppabergs Bergslags Akt
[1931] 41 LI L Rep 201:

“Now, I think that the fact that this umpire was an expert in the timber trade
and was appointed because he was such an expert must not be lost sight of.
I think the parties must be taken to have assented to his using the knowledge
which they chose him for possessing; I do not mean to say knowledge of
special facts relating to a special or particular case, but that general knowledge
of the timber trade which a man in his position would be bound to acquire.”

[87] Dunn LJ in his judgment in Fox and others explained the difference between
general knowledge and special knowledge as follows:

«

.. it seems to me that an expert arbitrator should not give evidence to
himself without disclosing the evidence on which he relies to the parties, or
if only one, to that party. He should not act on his private opinion without
disclosing it. It is undoubtedly true that an expert arbitrator can use his own
expert knowledge. But a distinction is made in cases between general expert
knowledge and knowledge of special facts relevant to the particular case.’

[88] The following illustration was given by the learned judge to explain the
difference:

“An arbitrator is required to value a bull killed by the negligence of one of the
parties. If the expert arbitrator relies on his general knowledge of the value of
bulls, including fluctuations in the market known to anyone who studies the
market, there is no need to disclose it. But if he has recently sold an identical
bull for a certain sum, it is necessary to disclose that to the parties. Or if the
dead bull is found by the arbitrator, unknown to the parties, to be suffering
from some disease or injury which reduces its value, it is necessary to disclose
that fact to the parties. So in assessing rents, an expert arbitrator can rely on
his general knowledge of comparable rents in the district. But if he knows of a
particular comparable case, then he should disclose details of it before relying
on it for his award.”

[89] The demarcation of what is general and what is special knowledge is not
always easy to draw. This is how Ward LJ expressed the difficulty in Strathclyde
Pension Fund (supra):

“It will not always be easy to determine when special facts relating to a special
or particular case become subsumed within the general knowledge that a busy
and experienced expert is bound to acquire. The best I can do to provide an
acceptable test is to reformulate the question in this way: is the information
upon which the arbitrator has relied information of the kind and within
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the range of knowledge one would reasonably expect the arbitrator to have
acquired...If he uses knowledge of that kind he acts fairly; if he draws on
knowledge outside that field, then the rule is quite clear.”

[90] There is no dispute that the arbitrator in the present case was not a lay
arbitrator. He was a professional engineer by profession, a chartered arbitrator
and a Fellow of the Chartered Institute of Arbitrators (FCIArb). There was
no argument raised at any stage of the proceedings, including before us, that
he did not have the requisite special knowledge and expertise to entitle him to
make the pronouncement that “in the Malaysian construction industry, it is
almost a norm when asked to indicate a ‘profit and attendance’ for having to
manage a nominated subcontractor, most contractors would include a margin
of 10-15%".

[91] Clearly, the norm that the learned arbitrator was speaking of related
to general facts, “that is to say facts which form part of the general body of
knowledge within their area of expertise as distinct from facts that are specific
to the particular dispute” (Methanex Motunui Ltd, supra). The learned arbitrator
was therefore competent to draw on his own knowledge and expertise on the
existence of the 10-15% no profit risk norm in the Malaysian construction
industry without giving the parties the opportunity of answering it and showing
that his view was wrong (Jordeson & Co, supra).

[92] The power of arbitrators to draw on their own knowledge and expertise in
appropriate cases is essential to arbitration in very many cases: Fox and others

(supra).

[93] The question is how far can the arbitrator rely on or is entitled to draw on
his own knowledge and expertise in the conduct of the arbitral proceedings.
There is a dearth of local authority on this point. In Sigur Ros (supra), a case
that essentially turned on s 37(1)(b)(ii) of the Act, ie an award that is in conflict
with the public policy of Malaysia, the Court of Appeal made the following
observations:

“Although the arbitrator had power to draw from his own knowledge and
expertise, - and this was provided for in s 21(3) of the AA - this power had
to be read together with the arbitrator's overarching duty to act fairly and
in accordance with the rules of natural justice as set out in s 20 of the AA.
The arbitrator's duty to act fairly and to always afford parties reasonable
opportunity to present their case or arguments on any live issue to protect
the sanctity and finality of the award and for sound business and commercial
practice.”

[94] The Court of Appeal relied on two cases from New Zealand, namely
Trustees of Rotoaira Forest Trust v. Attorney-General [1999] 2 NZLR 452 and
Kyburn Investments Ltd v. Beca Corporate Holdings Ltd [2015] 3 NZLR 644 as the
law in New Zealand is similar to ours in respect of setting aside applications
under s 37 of the Act with r 34(2)(b)(ii) read with r 34(6)(b)(i) and (6)(b)(ii) of
Schedule 1 to the Arbitration Act 1996 of New Zealand (“the New Zealand
Act”).
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[95] Section 21(3)(b) of the Act is also similar to s 3(1)(b) of the New Zealand
Act. Rotoaira laid down 10 principles to be applied in cases of setting aside an
award for breach of the rules of natural justice alleging lack of opportunity to

be heard on the arbitrator’s knowledge and expertise, as follows:

(2)

(b)

©

(d)

(©

®

(8

()

arbitrators must observe the requirements of natural justice and
treat each party equally;

the detailed demands of natural justice in a given case turn on a
proper construction of the particular agreement to arbitrate, the
nature of the dispute, and any inferences properly to be drawn
from the appointment of arbitrators known to have special
expertise;

As a minimum each party must be given a full opportunity to
present its case;

in the absence of express or implied provisions to the contrary,
it will also be necessary that each party be given an opportunity
to understand, test and rebut its opponent’s case; that there be a
hearing of which there is reasonable notice; that the parties and
their advisers have the opportunity to be present throughout the
hearing; and that each party be given reasonable opportunity to
present evidence and argument in support of its own case, test its
opponent’s case in cross-examination, and rebut adverse evidence
and argument;

in the absence of express or implied agreement to the contrary,
the arbitrator will normally be precluded from taking into account
evidence or argument extraneous to the hearing without giving
the parties further notice and the opportunity to respond;

the last principle extends to the arbitrator’s own opinions and ideas
if these were not reasonably foreseeable as potential corollaries of
those opinions and ideas which were expressly traversed during
the hearing;

on the other hand, an arbitrator is not bound to slavishly adopt
the position advocated by one party or the other. It will usually be
no cause for surprise that arbitrators make their own assessments
of evidentiary weight and credibility, pick and choose between
different aspects of an expert’s evidence, reshuffle the way in
which different concepts have been combined, make their own
value judgments between the extremes presented, and exercise
reasonable latitude in drawing their own conclusions from the
material presented,;

nor is an arbitrator under any general obligation to disclose what
he is minded to decide so that the parties may have a further
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opportunity of criticising his mental processes before he finally
commits himself;

(1) it follows from these principles that when it comes to ideas rather
than facts, the overriding task for the plaintiff is to show that a
reasonable litigant in his shoes would not have foreseen the
possibility of reasoning of the type revealed in the award, and
further that with adequate notice it might have been possible to
persuade the arbitrator to a different result; and

(j) once it is shown that there was significant surprise it will be
reasonable to assume procedural prejudice in the absence of
indications to the contrary.

[96] As noted by the Court of Appeal in Sigur Ros, Fisher J in applying the
above principles objectively to the facts of the case, came to the following
conclusion:

“I do not think that in those circumstances the trust can complain that an
award adopting a land expectation value contributions model was not
reasonably foreseeable. As a potential outcome it fell squarely within the
lease, the reference and the pleadings. Given the gap between the 75 per
cent sought by the trust and the 12.6 per cent proposed by the Crown, it
was always predictable that the arbitrators would arrive at a more moderate
position between the two... In a matter of this kind the Court is not asked to
decide whether it would have chosen the values which the arbitrators inserted
into their model. The question is whether the arbitrators had before them
evidence from which they could have drawn their conclusions... It could
not be suggested that land expectation value, and the factors to be adopted
when using it, were central themes in the arbitration but they certainly figured
among the live issues. The test is not what the trust in fact expected. It is
what the reasonable litigant in the trust's place would have expected. Viewed
objectively, the award model was a reasonably foreseeable outcome and there
was sufficient evidentiary foundation for the values inserted into it.”

[97] What is noticeable in both Rotoaira and Methanex Motunui is that in the
exercise of the power to draw on one’s own knowledge and expertise, the two
elements are: (1) “reasonable foreseeability” and (2) “surprise”. These are the
two crucial elements in determining the boundaries of the exercise of that
power.

[98] In Rotoaira, the arbitrator rejected both the parties' methods of calculating
the percentage of the stumpage. Instead he applied his own methodology of
computation beyond what the parties submitted. The court did not find the
arbitrator to be in breach of the rules of natural justice just because he failed to
give the parties the opportunity to deal with the approach taken by him.

[99] In the context of the present case, we do not think that the drawing by
the arbitrator on his own knowledge and expertise of the 10-15% no risk profit
margin for P&A as being “almost a norm” in the Malaysian construction
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industry was something that was not reasonably foreseeable or was a significant
surprise to the respondent, so much so that the failure by the learned arbitrator
to give it the opportunity to submit on the issue had resulted in a serious
breach of the rules of natural justice. While it is true that the arbitrator was not
expected to know everything about the norms in the Malaysian construction
industry, neither is he expected to know nothing at all.

[100] To the argument that actual evidence (in this case evidence of the 10-15%
no risk profit margin for P&A) must be produced before the arbitral tribunal
before it could draw on its own knowledge and expertise under s 21(3)(b), we
can only say that such argument has a tendency to defeat the object behind the
provision rather than to put its object into effect and must be rejected.

[101] The construction if accepted will render the provision completely otiose
and denuded of all meaning, contrary to the trite principle that Parliament does
not legislate in vain. Heed must be taken of s 17A of the Interpretation Acts
1948 and 1967 which provide for a purposive approach in the interpretation of
statutes.

[102] Effect must therefore be given to s 21(3)(b) of the Act in order to follow
through with Parliament’s intention to allow the arbitral tribunal to draw on
its “own knowledge and expertise”. Actual evidence is the very antithesis
of a person’s own knowledge and expertise. Unless it can be shown that the
arbitrator’s own knowledge and expertise on any fact in issue is plainly and
unarguably wrong, the court must be very slow to interfere with his findings.

[103] Learned counsel for the respondent submitted that the arbitrator’s finding
that a P&A of 10-15% is “almost a norm” in the Malaysian construction
industry is both “unsubstantiated and incorrect”. He referred us to the following
authorities:

(1) Mancon Bhdv. Wembley Construction Sdn Bhd (No 2) [1997] 6 MLRH
666 (High Court) where Kamalanathan JC (as he then was) fixed
the nominated subcontractor’s P&A at 4% of the total gross final
contract value;

(2) LEC Contractors (M) Sdn Bhd v. Castle Inn Sdn Bhd [2001] 1 MLRH
462 (Court of Appeal) where Mokhtar Sidin JCA delivering the
judgment of the court fixed the main contractor's P&A in respect
of the NSC at 3% of the subcontract price; and

(3) Globe Engineering Sdn Bhd v. Bina Jati Sdn Bhd [2010] 5 MLRH 442
(High Court) where Amelia Tee Hong Geok Abdullah JC (as she
then was) ruled that the main contractor's P&A in respect of the
NSC was 1% of the subcontract price.

[104] According to learned counsel, he could not find any report of any P&A
that came close to the 10-15% that the arbitrator said was “almost a norm”
in the Malaysian construction industry. With due respect, the cases cited by
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learned counsel provide no authority for saying that the learned arbitrator was
plainly and unarguably wrong in using the 10-15% no risk profit margin for
P&A as a basis for his ruling on loss of profit.

[105] It was further argued that the basis for the 10-15% no risk profit margin
for P&A as determined by the arbitrator was inconsistent with the appellant’s
pleaded case. It was pointed out that the appellant's pleaded claim for loss of
profit was not premised on the “no risk profit margin” of 10-15% “as thought
up by the Arbitrator” but was premised on an entirely different basis, namely
the alleged savings to be made from the overprovision of quantities in the BQ.

[106] With duerespecttolearned counsel, we are not persuaded by the argument.
As we have pointed out earlier in this judgment, the learned arbitrator on the
evidence before him was prepared to rule that the appellant had successfully
made out its case for a 25% profit but because of the contingencies, he reduced
it to 10% and 7.5% respectively.

[107] We must not lose sight of the reality that quantification of loss of profit
is not an exact science and is the arbitrator’s remit. As Lord Mustill observed
in R v. Secretary of State for the Home Department, ex parte Doody [1994] 1 AC
531, what fairness requires in any particular case is “essentially an intuitive
judgment”. Admittedly it was spoken in a different context but there is no
reason why it does not apply for the purposes of determining loss of profit.

[108] Given the evidence before the arbitral tribunal, the question of the
arbitrator having relied on “extraneous evidence” which he “invented” or
“thought up” of the 10-15% no risk profit norm for P&A in the Malaysian
construction industry as alleged by the respondent does not arise at all. As
such, the question of the arbitrator having breached the rules of natural justice
by failing to give the parties the opportunity to submit on the norm also does
not arise.

[109] Even if the learned arbitrator was wrong in not giving the parties the
opportunity to submit on the 10-15% no risk profit norm for P&A, we do not
consider the breach to be of such gravity and materiality that the respondent
can be said to have been denied due process under s 20 of the Act. It would not
in our view have affected the outcome of the learned arbitrator's decision on
the loss of profit award.

[110] It is clear to us that the arbitrator’s loss of profit ruling was based on
evidence before him and the inferences to be drawn therefrom. Both courts
below were therefore wrong in setting aside the loss of profit award, either
under s 37 or under s 42 of the Act or under both s 37 and s 42.

[111] At the risk of being repetitive, we must emphasise the point that the
setting aside of the award of loss of profit by the High Court was a direct
consequence of the learned judge’s finding that the subcontract had been
lawfully terminated, contrary to the learned arbitrator’s finding that the
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subcontract had been unlawfully terminated. We shall explain later in this
judgment why we say that the learned arbitrator was right in finding that the
subcontract had been wrongfully terminated.

[112] That concludes our determination on the loss of profit ruling. We now
come to the decision of the Court of Appeal in setting aside the award for the
value of works completed which amounted to RM1,409,154.75. This comes
within Leave Question 5, which is: “Whether the decision of the Arbitrator in
making an award on what constitutes the value of completed works, and the
basis on which such an assessment is to be made, can constitute a ‘question of
law arising out of the award’?”

[113] The question relates to the award for the drainage works which was
awarded at 28% of RM9,250,464.00 (lump portion of the drainage subcontract)
or RM2,590,129.92. The arbitrator decided that the compensation for the
drainage works was based on the actual financial progress, which he determined
to be 28% at the time of the termination.

[114] The learned High Court Judge acknowledged that the arbitrator’s
determination of the lawfulness of the respondent’s termination of the
subcontract was a finding of fact but went on to say that the arbitrator’s finding
of fact was based on a disparity in the physical progress of 20% instead of
financial progress, meaning to say the arbitrator had mistaken physical
progress for financial progress. This alleged error of fact on the part of the
learned arbitrator weighed heavily in the learned judge’s mind in holding that
the arbitrator had erred in finding that the subcontract had been unlawfully
terminated.

[115] The reason why the learned judge decided to uphold the award for
the value of works completed despite holding that the subcontract had been
lawfully terminated by the respondent was because he was of the view that the
question of law framed by the respondent, ie “Whether the Learned Arbitrator
has misconstrued cls 2 and 12 in the context of the Contract to award costs
of completed works based on the percentage of 28%” was a mixture of fact
and law, hence beyond the purview of s 42 of the Act. He said, rightly in our
view, that the court would not disturb it under the guise of a s 42 reference on
a question of law.

[116] The Court of Appeal had a different view. Its view was that the question
should have been answered in the affirmative for the following reason:

“The fact that there were two methods of calculation based on both parties
submissions does not necessarily mean that there is a possible range of answer
from applying the law to the facts as per the view of the learned presiding
judge.”

[117] The Court of Appeal then went on to rule that “there will be only one
conclusion that the percentage of works done as at the time of termination
should be at the financial progress of 9% or the pleaded figure of 11.3%”.
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[118] Section 42 of the Act is applicable in this case as the case was decided
prior to its deletion on 8 May 2018 by the Arbitration (Amendment) (No 2) Act
2018 [Act A1569/2018]. It is therefore still relevant to examine the meaning of
“question of law arising out of an award” in the provision. In Kerajaan Malaysia
v. Perwira Bintang Holdings Sdn Bhd [2015] 2 MLRA 92, the Court of Appeal
enumerated some non-exhaustive guidelines in respect of the application of

s 42 as follows:

(2)

(b)
©

(d

(©

®

(€))

()

@

0)

the question of law must be identified with sufficient precision
(Taman Bandar Baru Masai Sdn Bhd v. Dindings Corporations Sdn Bhd
[2009] 4 MLRH 171; and Maimunah Deraman v. Majlis Perbandaran
Kemaman [2010] 3 MLRH 948;

the grounds in support must also be stated on the same basis;

the question of law must arise from the award, not the arbitration
proceeding generally (Majlis Amanah Rakyat v. Kausar Corporation
[2009] 14 MLRH 331; and Exceljade Sdn Bhd v. Bauer (Malaysia)
Sdn Bhd [2013] MLRHU 986;

the party referring the question of law must satisfy the court that
a determination of the question of law will substantially affect his
rights;

the question of law must be a legitimate question of law, and not
a question of fact ‘dressed up’ as a question of law (Georges SA v.
Trammo Gas Ltd (The Belarus) [1993] 1 Lloyd’s Rep 215);

the court must dismiss the reference if a determination of the
question of law will not have a substantial effect on the rights of
parties (Exceljade Sdn Bhd v. Bauer (Malaysia) Sdn Bhd);

this jurisdiction under s 42 is not to be lightly exercised, and
should be exercised only in clear and exceptional cases (Lembaga
Kemajuan Ikan Malaysia v. WJ Construction Sdn Bhd [2013] 5 MLRH
370);

nevertheless, the court should intervene if the award is manifestly
unlawful and unconscionable;

the arbitral tribunal remains the sole determiners of questions of
fact and evidence (Gold and Resources Development (NZ) Ltd v. Doug
Hood Limited [2000] 3 NZLR 318); and

while the findings of facts and the application of legal principles
by the arbitral tribunal may be wrong (in instances of findings of
mixed fact and law), the court should not intervene unless the
decision is perverse.
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[119] This court in Far East Holdings however ruled that guidelines (g), (h) and
(j) above were not in line with s 42 and should not be followed. It was inter
alia held that an award may or may not be perverse, manifestly unlawful or
unconscionable, unreasonable and the like, but those are not grounds for the
court to intervene and are not tests for setting aside an award. The question of
law must be one of law and not fact for an error of fact alone is not sufficient.

[120] We agree with learned counsel for the appellant that the award of the
value of works completed was based purely on a finding of fact by the learned
arbitrator and does not involve any question of law. The arguments were on
how the value of works was to be computed in the event of termination. Surely
the appellant had to be compensated for works that it had performed and in
this regard the learned arbitrator had duly made his finding.

[121] The basis for the Court of Appeal's decision to set aside the award for the
value of works completed was that it was proper to do so on a s 42 application.
In doing so, the Court of Appeal completely disregarded the decision of this
Court in Far East Holdings where it was ruled, inter alia, that:

“... with the radical change to the statutory regime, that s 24 of AA 1952 and
the law developed thereunder are not relevant under s 42.”

[122] At para 116 of the judgment, this court said:

“With the common law jurisdiction of setting aside an award for ‘error of
the award’ gone, the distinction between a general reference and a specific
reference, though pertinent under AA 1952 (see The Government of India v.
Cairn Energy at paras 29-33), is not relevant.”

[123] And in dealing with the correct test of what constitutes a question of law,
this is what this court said:

“But there is no universal definition of ‘question of law’. Nonetheless, from
our survey of the authorities, we would conclude that one of the following,
which is not an exhaustive list, would meet the paradigm of ‘any question of
law’ in s 42:

(a) a question of law in relation to matters falling within (2) of Mustill J's
three-stage test;

(b) a question as to whether the decision of the tribunal was wrong (7The
Chrysalis);

(c) aquestion as to whether there was an error of law, and not an error of fact
(Micoperi): error of law in the sense of an erroneous application of law;

(d) a question as to whether the correct application of the law inevitably
leads to one answer and the tribunal has given another (MRI Trading);

(e) a question as to the correctness of the tests applied (Canada v. Southam),
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(f) a question concerning the legal effect to be given to an undisputed set of
facts (Carrier Lumber);

(g) a question as to whether the tribunal has jurisdiction to determine a
particular matter (Premiums Brands): this may also come under s 37 of
AA 2005;

(h) a question of construction of a document (Intelek).”

[124] Then at paras 151 and 152, this Court went on to hold that it is not every
question of law that will meet the s 42 threshold:

“Given that AA 2005 does not say so, we could not hold that a ‘question of
law’ must be the same one which the arbitral tribunal was asked to determine”

“But ‘a point of law in controversy which has to be resolved after opposing
views and arguments have been considered’ is not a ‘question of law' within
the meaning of s 42. There would surely be ‘a point of law in controversy’ in
every case. If ‘a point of law in controversy’ were a question of law, then there
would be a ‘question of law’ arising in every award. And that, with respect,
could not be right.”

[125] We are also in agreement with learned counsel for the appellant that the
learned High Court Judge had applied the wrong test to a finding of fact by the
learned arbitrator and that there was no question of law within the meaning of
s 42 of the Act that warranted curial intervention.

[126] The learned arbitrator’s finding of fact was that the actual financial
progress (as opposed to actual physical progress) made by the appellant in
relation to the completion of works as at 30 April 2012 was 28%. The learned
arbitrator therefore came to the factual conclusion that the delay in financial
progress as at the date of termination was below 20%, and hence it was
premature for the respondent to invoke the termination clause.

[127] It was premised on his finding that the percentage of the actual financial
progress was 28% that the learned arbitrator found the termination to be
unlawful. Hence, the finding of the High Court that on the date of termination,
the actual financial progress was either 9% or 11.37% ran contrary to his
acceptance of the arbitrator's lump sum award of 28% for the drainage works.

[128] We reproduce below the learned arbitrator's finding at para 125 of the
award:

“Evidence from contemporaneous documents suggest that about 28% of the
drainage work had been completed as at 31 March 2012, some 7 days after
the termination. Whilst the respondent (ISB) took issue with the claimant’s
(PPSB) presumption that the 28% as computed from CDB9/633 is the
actual financial progress, the respondent’s notice of intention to terminate
the subcontract of 26 March 2012 signed by the Director of the Respondent
actually corroborated the claimant’s presumption. The letter states 26% of
the financial progress was completed as opposed to the scheduled 78% on 26
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March 2012. Quite clearly, the claimant’s contention that 28% of financial
progress was completed at the termination clause is plausible. Therefore in my
opinion it is fair and reasonable to compensate the claimant the sum computed
as 28% of RM9,250,464.00 (lump portion of the drainage subcontract) or
RM2,590,129.92.”

[129] The Court of Appeal was on the same page with the High Court that
the 28% represented the physical progress when it said: “At the arbitration, the
appellant claimed that the value of the works done as at the date of termination
should be based on physical progress at 28%” (para 46 of the judgment). This
is inaccurate as nowhere in the award did the arbitrator consider the 28% as the
physical progress of the drainage works at the time of termination.

[130] What the learned arbitrator said in his award was that the appellant’s
(PPSB) computation which he agreed to was that “28% as computed from
CBDY9/633 is the actual financial progress... Quite clearly, the claimant’s (PPSB)
contention that 28% of the financial progress was completed at termination is
plausible."

[131] The 9% and 11.37% that the learned High Court Judge mentioned in his
judgment were nowhere to be found in the award. Obviously it was based on
the pleadings and the submissions of the parties. It is a matter for the arbitrator
whether to accept or reject the evidence, and his award cannot be set aside
on the ground of misconduct because there is no evidence to support it. The
proper remedy in such a case is to require a case to be stated on the point of
law as to whether there was evidence or not: See Oleificio Zucchi SPA v. Northern
Sales Ltd [1965] 2 Lloyd's Rep 496.

[132] On the issue of findings of fact by arbitrators, what this Court said in Far
East Holdings at paras 153 and 155 are relevant:

“[153] Where there is a question of fact, 'The arbitrators (remain) the
masters of the facts. On appeal the court must decide any questions of law
arising from the award on the basis of full and unqualified acceptance of the
findings of fact of the arbitrators. It is irrelevant whether the court considers
these findings to be right or wrong. It also does not matter how obvious a
mistake by the arbitrators on issues of fact might be or what the scale of the
financial correspondences of the mistake of fact might be. That is, of course,
an unsurprising position. After all, the very reason why parties conclude an
arbitration agreement is because they do not wish to litigate in the courts.
Parties who submit their disputes to arbitration bind themselves by the
agreement to honour the arbitrator's award on the facts. The principle of party
autonomy decrees that a court ought never to question the arbitrator's findings
of fact' (The 'Baleares’ at p 228). '...on findings of facts an arbitrator is the
sole judge. Further, whether he drew the wrong inferences of facts from the
evidence itself is not sufficient as a ground to warrant setting aside his award
(see GKN Centrax Gears Ltd v. Matbro Ltd [2976] 2 Llyod’s Rep 555) (Future
Heritage Sdn Bhd v. Intelek Timur Sdn Bhd [2002] 2 MLRA 224 per Richard
Malanjum JCA, as he then was).”
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“[155] At any rate, s 42 only permits a reference on a discrete question of law.
Under s 42, there is no jurisdiction to deal with questions of fact. As Steyn
LJ put it in The Baleares, ‘on an appeal the court must decide any question of
law arising from the award based on a full and unqualified acceptance of the
findings of the arbitrators’. The question of law must accept the findings of
fact. Hence, all argument or debate on the findings of fact of the arbitrator, on
the inferences drawn by the arbitrator from the findings of fact and or from the
evidence could not and would not be entertained.”

[133] In the instant case, it would appear that both the High Court and the
Court of Appeal refused to accept the findings of fact by the arbitrator when
they ruled that the correct value for the drainage works completed was either
9% or 11.37%. Given the learned arbitrator’s finding of fact that the financial
delay as at the date of termination was below 20%, he was in fact correct in
applying the financial delay test to his factual finding.

[134] This correct application of the law to the facts by the learned arbitrator
means that the subcontract was terminated when the financial delay threshold
had not been exceeded. Therefore, the correct application of the financial delay
test by the learned arbitrator did not warrant interference by the court under
s 42(1) of the Act.

[135] If the reference on a question of law under s 42 is based on a qualified
and non-acceptance of findings of fact by the arbitrator, such reference cannot
be held to be within the meaning and scope of s 42 of the Act.

[136] Having regard to the arbitrator’s approach and methodology in
computing the value of works completed and the percentage used, there was
no compelling reason for both the High Court and the Court of Appeal to
interfere with the findings of fact by the learned arbitrator. Both courts below
were therefore wrong in finding that the learned arbitrator had wrongly applied
the physical delay test instead of the financial delay test in deciding whether the
subcontract had been lawfully terminated by the respondent. In our view the
learned arbitrator was right in finding that the subcontract had been unlawfully
terminated by the respondent.

[137] We shall now deal with Leave Question 1, which arose from the decisions
of the Court of Appeal in Petronas Penapisan (Melaka) Sdn Bhd v. Ahmani Sdn
Bhd [2016] 2 MLRA 407 and Sigur Ros where it was held that the threshold
requirement stipulated by s 37 of the Act to set aside an award is “very low”
(although the courts are slow in setting aside the award) as opposed to a “very
high” threshold under s 42. The effect of the decision is that if a party cannot
succeed under s 37, an application under s 42 will be futile as s 37 relates to
arbitral process whereas s 42 relates to arbitral award.

[138] It is relevant to note that this court in Jan De Nul acknowledged and did
not disturb the low threshold test laid down in Petronas Penapisan. Therefore
the answer to Leave Question 1 should be obvious. We wish to add however
that whether the threshold is “very low” or “very high”, a wide discretion is



Pancaran Prima Sdn Bhd
164 v. Iswarabena Sdn Bhd & Another Appeal [2020] 6 MLRA

vested in the court by s 37 of the Act and the decision to set aside an award is
not an automatic outcome of a finding that there had been a breach of the rules
of natural justice. The court will still have to evaluate whether the discretion
should be exercised in the applicant's favour in all the circumstances of the
case.

[139] Like any other exercise of discretion, the discretion to set aside an
award for breach of the rules of natural justice must be exercised judiciously
and only when it is just to do so. The authorities are clear that in considering
whether the discretion should be exercised, the court must undertake an
evaluation of relevant factors such as those identified in Kyburn, amongst
which would be the seriousness, magnitude or materiality of the breach,
its nature and its impact, whether the breach would have any effect on the
outcome of the arbitration and leaving room for 'casual breach or occasional
error'. Costs of rehearing and delay in raising the complaint are further
relevant factors to be taken into account in the evaluation process.

[140] Kyburn explained the position in the following terms:

“... a finding of a breach of the rules of natural justice does not mean that
the arbitral award must be set aside, that the power of the court to set aside
an award is discretionary and will not be exercised automatically in every
case. The discretion enables the court to evaluate the nature and impact of
the particular breach in deciding whether the award should be set aside, the
policy of encouraging arbitral finality will dissuade the court from exercising
discretion when the breach is relatively immaterial or was not likely to have
affected the outcome.”

[141] The “very low” threshold for s 37 as decided in Petronas Penapisan and
Sigur Ros must be understood in the context it was made, ie that compared to
s 42, the threshold under s 37 is “very low”. In other words, it is “very low”
relative to the threshold under s 42. It must be remembered that the grounds
enumerated in s 37 are exhaustive and as such the court cannot set aside an
award for reasons other than those that are listed.

[142] The grounds enumerated in s 37 need to be construed narrowly as they
represent exceptions to the finality of arbitration awards (s 36). This is to avoid
devaluing the arbitration agreement that arbitral awards are final and binding
and also to preserve the autonomy of the forum selected by the parties by
minimising judicial interference in arbitral awards: Jan De Nul (supra).

[143] This narrow and restrictive definition is important in terms of the public
policy ground which this court in Jan De Nul interpreted as only encompassing
violations of the “most basic notions of morality and justice or such violations
that offend the fundamental principle of law and justice, some element of
illegality, where enforcement of the award involves clear injury to public good
or the integrity of the Court's process and powers will thereby be abused”.
What is required is that the injustice had real effect and had prejudiced the
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basic rights of the applicant. We do not find this to be the case in the present
appeals.

[144] For all the reasons aforesaid, our answers to the five Leave Questions are
as follows:

Leave Question 1 - Affirmative, that is to say the threshold requirement
stipulated by s 37 of the Act to set aside an award as ‘very low’ as
set out in the cases of Petronas Penapisan and Sigur Ros is indeed the
correct test.

Leave Question 2 - Negative, that is to say an engineer who relies
on his own knowledge of the construction industry in arriving at a
decision on the quantum of loss of profit pursuant to a provision
recognised by s 21(3)(b) of the Act for an arbitrator to be able to draw
on its own knowledge and expertise cannot be said to be in breach of
the rules of natural justice within the meaning of s 37(1)(b)(ii) read
together with s 37(2)(b) of the Act.

Leave Question 3 - Negative, that is to say an arbitrator relying on
his own knowledge and expertise on matters of evidence relating to
an industry in which he is well acquainted with will not amount to
a breach of natural justice within the meaning of s 37(1)(b)(ii) read
together with s 37(2)(b) of the Act.

Leave Question 4 - Negative, that is to say the precept of a breach of
the rules of natural justice does not extend to the arbitrator applying
his own knowledge and expertise on an issue where the parties have
led evidence on and which forms one of the very issues which the
arbitral tribunal has to deal with, especially when the knowledge of
the arbitrator has an impact on the quality of evidence required for
evaluation by the tribunal.

Leave Question 5 - Negative, that is to say the decision of the arbitrator
in making an award on what constitutes the value of completed works,
and the basis on which such an assessment is to be made, does not
constitute a ‘question of law arising out of the award’.

[145] In the circumstances, both Appeal 26 and Appeal 27 are allowed with
costs to the appellant.
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