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This was an appeal against the decision of  the Judicial Commissioner 
(‘JC’), who ordered the defendant’s SRAM Marks under Registration Nos. 
05016151, 07017014, 09012790 and 09003528 in Class 12 (‘SRAM Marks’) 
to be expunged and removed from the Register. The main issues to be decided 
on appeal were (i) whether the JC had erred in his decision to expunge the 
SRAM Marks; and (ii) whether in doing so, the JC had given due recognition 
to the protection afforded by the Trade Marks Act 1976 (‘TMA’).

Held (allowing the appeal with costs):

(1) While the JC was correct in his finding that the plaintiff  was “an aggrieved 
person” pursuant to s 45(1)(a) TMA, and therefore had the necessary locus to 
make this application, however, the plaintiff  had not discharged the burden of  
proving that the plaintiff  was the first user and common law proprietor of  the 
trade marks in question. Neither had the plaintiff  satisfied the requirements 
laid down in the relevant sections of  the TMA to entitle him to SRAM Marks. 
(paras 37-38)

(2) It was an undisputed fact that the trade mark “SRAM” was created by 
the defendant in the United States in 1987. It was created from the acronym 
of  the three founders of  the company and therefore was a personalised trade 
name as opposed to a common generic term. Further, there was evidence 
adduced by the defendant that the trade mark “SRAM” had been featured 
in international sports events and had thus attained worldwide reputation. 
In contrast, there was no explanation from the plaintiff  as to how they had 
arrived at the name “SRAM”. Hence, it would not be an unreasonable view 
that the plaintiff  had attempted to obtain the benefit of  the defendant’s 
worldwide reputation. (paras 39 & 42)

(3) In the present case, the JC had erred in law in his finding that the extensive 
use of  the SRAM Mark outside Malaysia was an irrelevant factor for 
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consideration. This restrictive interpretation of  ‘use’ as restricted to domestic 
territory was not supported by authorities. The courts had recognised that 
reputation or goodwill can be acquired outside Malaysia. Furthermore, as a 
result of  the amendment to s 14(2) of  the TMA, the concept of  ‘user’ was 
no longer restricted territorially. The proprietor of  a well-known mark need 
not carry on business or possess any goodwill within the local territory. Thus, 
the JC had erred in not giving due weight to the widely used marks of  the 
defendant in the international sports events as well as the fact that such events 
which featured the SRAM Marks were broadcasted in Malaysia and thus the 
defendant’s trade marks would have been publicised to the Malaysian public. 
(Walton International v. Yong Teng Hing (refd)). (paras 44-48) 

(4) In order to entitle the plaintiff  to expunge the SRAM Marks, the plaintiff  
must also satisfy the requirements of  ss 36, 37, 14 and 45 of  the TMA. In the 
present case, while the JC had referred to the above mentioned sections in his 
grounds of  judgment, the JC had failed to give sufficient weight to the stated 
sections which stipulate a measure of  protection to registered trade marks. 
(para 49)

(5) From the facts of  this case, the JC had erred in his acceptance of  
‘contemporaneous evidence’ in the form of  the plaintiff ’s invoice dated 2 
January 2002 and the plaintiff ’s registration of  its trade mark on 2 January 
2002, when the material date as required by ss 45 and 14 of  TMA was the 
date of  the original registration of  the SRAM Marks which range from 2005 
to 2009. In this instance, there was no evidence of  the plaintiff ’s goods in the 
Malaysian market during the period of  the registration of  the SRAM Marks 
from 2005 to 2009. Thus, there was no evidence of  the use of  the plaintiff ’s 
goods and the plaintiff ’s trade mark in respect of  the goods of  the plaintiff  
on the market in order to determine whether such goods were identical to or 
closely resembled the SRAM Marks. (Lim Yew Sing v. Hummel International 
Sports & Leisure A/S (refd)). (paras 63-64)

(6) The cessation of  the plaintiff ’s use of  the trade mark was more than seven 
years. There was also no evidence before the court that the plaintiff  had taken 
any steps to preserve its goodwill during the seven years. In the circumstances, 
the JC had erred in law and in his findings that the plaintiff  was the first user 
and common law proprietor of  the trade marks. (paras 68-69)
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JUDGMENT

Badariah Sahamid JCA:

Introduction

[1] This is an appeal against the decision of  the learned Judicial Commissioner 
(‘JC’) dated 4 May 2016, who ordered the defendant’s SRAM Marks under 
Registration Nos 05016151, 07017014, 09012790 and 09003528 in Class 12 
(‘defendant’s SRAM Marks’) to be expunged and removed from the Register.

[2] For ease of  reference, parties will be referred to as they were in proceedings 
before the High Court.

Salient Facts

[3] The plaintiff, Huan Schen Sdn Bhd is a local company which was 
incorporated in 1995. The plaintiff  has been in the business of  distribution and 
selling of  bicycles, bicycle parts and accessories.

[4] The defendant, SRAM LLC a company incorporated in the United 
States of  America (USA) in 1987, manufactures bicycles and bicycle parts 
and accessories under the trade marks, “SRAM”, “SRAM RIVAL” and their 
variations.
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[5] It was not disputed that the trade mark “SRAM” was created by the 
defendant in the United States in 1987. The trade mark “SRAM” was created 
from the acronym of  the three founders of  the company: Scott, Ray and Sam.

[6] It was averred in the defendant’s affidavit that the defendant’s Goods and 
the defendant’s five Trade Marks had been featured in international events, 
including the Seoul Summer Olympic Games in 1988, the Atlanta Summer 
Olympic Games in 1996 and the Sydney Summer Olympic Games in 2000. The 
abovementioned Olympic Games were telecasted globally and broadcasted in 
Malaysia via local television channels like Radio Television Malaysia, Sistem 
Televisyen Malaysia Bhd and Astro.

[7] On 26 December 2003, the plaintiff  had applied for registration of  the 
plaintiff ’s Trade Mark for goods in Class 12 (bicycles, bicycle parts and 
accessories). The defendant had opposed the plaintiff ’s application on 
the grounds that the plaintiff ’s Trade Mark was deceptively similar to the 
defendant’s “SRAM” Marks and was likely to confuse the public.

[8] The Registrar had dismissed the defendant’s opposition inter alia on the 
grounds that:

(i)	 the defendant had failed to establish the use of  its trade marks 
in Malaysia before 26 December 2003 (the date of  the plaintiff ’s 
application);

(ii)	 the plaintiff  was the first user of  the plaintiff ’s Trade Mark in 
Malaysia; and

(iii)	the plaintiff ’s Trade Mark is distinctive of  the plaintiff ’s goods 
under s 10 of  the Trade Marks Act 1976 (‘TMA’).

[9] Consequent to the Registrar’s dismissal of  the defendant’s opposition, the 
plaintiff ’s Trade Mark was registered with effect from 26 December 2003. On 
6 January 2016, the registration of  the plaintiff ’s Trade Mark was renewed for 
10 years up to 26 December 2023.

[10] The defendant filed an appeal against the decision of  the Registrar on 
22 October 2015, but made an application to discontinue the appeal. The 
defendant’s appeal was struck out with costs of  RM10,000.00 to the plaintiff.

[11] By December 2015, the Registrar had registered all five Trade Marks 
carrying the trade name “SRAM” for Class 12 goods. Four of  them were in the 
name of  the defendant and one in the name of  the plaintiff. The defendant had 
unsuccessfully opposed the registration of  the plaintiff ’s mark. However, the 
plaintiff  did not oppose the registration of  the defendant’s marks.

[12] On 30 December 2015, the plaintiff  filed an originating summons (‘OS’) 
under s 45(1)(a) of  TMA to expunge five Trade Marks (‘defendant’s 5 Trade 
Marks’) registered in the Register of  Trade Marks in the name of  the defendant. 
The plaintiff ’s OS, among others, sought the following prayers:
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(1)	 a declaration that the following the defendant’s 5 Trade Marks 
are entries made without sufficient cause, wrongfully made and/
or wrongfully remaining in the Register:

(a)	 stylish verbal mark “SRAM RIVAL” registered on 27 
September 2005 with the registration no. 05016151 for goods 
in Class 12;

(b)	 stylish verbal mark “SRAM VIA’ registered on 5 March 2009 
with the registration no. 09003528 for goods in Class 12;

(c)	 stylish verbal mark “SRAM APEX” registered on 30 July 2009 
with the registration no. 09012790 for goods in Class 12;

(d)	 verbal mark “SRAM RED “registered on 29 August 2007 with 
the registration no. 07017014 for goods in Class 12; and

(e)	 verbal mark “SRAM RED” registered on 29 August 2007 with 
the registration no. 07017014 for goods in Class 25 (clothing).

(2)	 an order that the Registrar rectify the Register by expunging and 
removing from the Register the defendant’s 5 Trade Marks and 
the whole of  the entries relating to such registrations, within 14 
days from the date of  the filing of  the Order of  this court with the 
Registrar.

Issues Before The High Court

[13] The issues before the learned JC may be summarised as follows:

1.	 Whether the plaintiff  can file the current OS under s 45(1)(a) of  
TMA to expunge the defendant’s 5 Trade Marks when the plaintiff  
did not oppose the defendant’s applications for registration of  the 
defendant’s 5 Trade Marks under s 28(1) TMA and reg 37(a) of  
the Trade Marks Regulations 1997 (‘TMR’)?

2.	 Whether a temporary cessation of  the use of  the plaintiff ’s 
trade mark due to the defendant’s opposition to the plaintiff ’s 
application to register the plaintiff ’s Trade Mark, is a bar to this 
OS?

3.	 Whether the plaintiff  is a “person aggrieved” by the defendant’s 
5 Trade Marks under s 45(1)(a) TMA so as to entitle the plaintiff  
to file this OS?

4.	 Whether the plaintiff  or the defendant was the first user of  the 
verbal mark “SRAM” in the course of  trade in Malaysia (and 
thereby the Common Law proprietor of  the “SRAM” trade 
mark). Can the court consider the use of  the mark outside 
Malaysia which has been broadcasted to the Malaysian public?



[2020] 1 MLRA 81
SRAM, LLC

v. Huan Schen Sdn Bhd

5.	 Whether the plaintiff  may expunge the defendant’s 5 Trade Marks 
which have been registered for more than seven years?

Decision Of The High Court

[14] The learned JC had addressed the abovementioned issues raised before 
him and made the following findings.

1. Whether The Plaintiff Is Estopped From Filing This OS By The Plaintiff’s 
Failure To Oppose Registration Of The Defendant’s Trademarks?

[15] The learned JC found that the plaintiff ’s failure to oppose the defendant’s 
Applications does not estop or bar the plaintiff  from filing this OS on the 
authorities of  Ho Tack Sien & Ors v. Rotta Research Laboratorium Spa & Anor And 
Another Appeal; Registrar Of  Trade Marks (Intervener) [2015] 3 MLRA 611; Special 
Effects Ltd v. L’Oreal SA [2007] RPC 15; Yong Teng Hing B/S Hong Kong Trading 
Co & Anor v. Walton International Limited [2012] 6 MLRA 629. In the learned 
JC’s judgment at p 17, the following was stated:

“Based on Ho Tack Sien, the registration of  a trade mark is not a defence to 
an expungement application under s 45(1)(a) TMA when the trade mark has 
been wrongfully entered in the Register. Furthermore, even if  a trade mark 
has been registered for more than 7 years, s 37(a) to (c) TMA allow such 
a registration to be expunged from the Register. Accordingly, the plaintiff ’s 
failure to oppose the registration of  the defendant’s 5 Trade Marks under s 
28(1) TMA and reg 37(a) TMR, cannot estop or bar the plaintiff  from filing 
this OS.”

2. Whether Temporary Cessation Of Use Of The Plaintiff’s Trade Mark 
Would Estop Or Bar This OS?

[16] The learned JC had relied on the principle in the case of  Ad-Lib Club Ltd 
v. Granville [1971] 2 All ER 300, that where a trader ceases to carry on his 
business, he may still retain the goodwill in connection to his business and 
may thus be able to enforce his rights in respect of  any name which is attached 
to that goodwill. It is a question of  fact and degree. The learned JC made the 
finding that there is no evidence that the plaintiff  had abandoned the plaintiff ’s 
Trade Mark and thus made the finding that the plaintiff  had retained residual 
goodwill and reputation in relation to the plaintiff ’s Trade Mark in relation to 
the plaintiff ’s Goods.

3. Whether The Plaintiff Is A “Person Aggrieved” By The Defendant’s 5 
Trade Marks Under Section 45(1)(a) TMA?

[17] The learned JC had relied on the authorities of  the Federal Court cases 
of  McLaren International Ltd v. Lim Yat Meen [2009] 1 MLRA 742, Mesuma 
Sports Sdn Bhd v. Majlis Sukan Negara Malaysia; Pendaftar Cap Dagangan Malaysia 
(Intervener) [2015] 6 MLRA 331 for the interpretation of  “an aggrieved person” 
as a person who has “a genuine and present intention to use his mark as a 
trade mark in the course of  a trade which is the same or similar to the trade of  
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the owner of  the registered trade mark that the person wants to have removed 
from the register” - McLaren case (supra). In addition, the learned JC referred to 
Mesuma case (supra) for the proposition that, “the person must be someone who 
has some element of  legal interest, right or legitimate expectation in its own 
mark which is being substantially affected by the presence of  the registered 
trade mark”.

[18] The learned JC made the finding that the plaintiff  was an “aggrieved 
person” on the premise that the plaintiff  had clearly used the plaintiff ’s Trade 
Mark for the Goods in Class 12 in the course of  the plaintiff ’s trade, which is 
similar to that of  the defendants. In addition, the plaintiff  has some element of  
legal interest, legal right and/or legitimate expectation in the plaintiff ’s Trade 
Mark for the plaintiff ’s Goods in Class 12 which is substantially and adversely 
affected by the presence of  the defendant’s 1st, 2nd, 3rd and 4th Trade Marks.

[19] In addition, the learned JC also made the finding that the plaintiff  is an 
“aggrieved person” on the JC’s determination that the plaintiff  is the first user 
as well as the Common Law proprietor of  the plaintiff ’s Trade Marks for the 
plaintiff ’s Goods in Class 12 in the course of  trade in Malaysia.

[20] However, in respect of  the defendant’s 5th Trade Mark in respect of  
goods in Class 25 (clothing), the learned JC made a finding that the plaintiff  
is not an “aggrieved person” under s 45(1)(a) TMA on the grounds that the 
plaintiff  has not used the plaintiff ’s Trade Mark for goods in Class 25, and 
there is no evidence that the plaintiff  has a genuine and present intention to 
use the plaintiff ’s Trade Mark for goods in Class 25. There is also no likelihood 
of  confusion as the goods in Class 12 namely bicycles, bicycle parts and 
accessories) do not share a similar nature and purpose as goods in class 25 
(clothing). The goods in Classes 12 and 25 are also not targeted at the same 
customers, retailers and/or distributors.

The User

4. Whether The Plaintiff Or The Defendant Was The First User Of The 
Verbal Mark “SRAM” In The Course Of Trade In Malaysia (And Thereby 
The Common Law Proprietor Of The “SRAM” Trade Mark)?

[21] The learned JC made the finding that it was the plaintiff  who was the 1st 
user of  the Trade Mark “SRAM” and also the Common Law proprietor of  
the abovementioned trade mark. The learned JC had premised his findings on 
the following grounds. In respect of  the issue as to who is the Common law 
proprietor of  a trade mark, while it is not disputed that the defendant is the 
creator of  the trade mark “SRAM”, the common law ownership to a trade 
mark requires the claimant to establish its entitlement, not by demonstrating 
it is the creator of  the trade mark, but by reason of  its use as a trade mark on 
goods in the course of  its trade - see Mesuma case (supra). The position under 
common law is that a first user of  a mark in the course of  trade is lawfully the 
common law proprietor of  the mark.
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[22] The word “used” in s 25(1) TMA is construed by referring to s 3(2)(b) 
TMA whereby the use of  a mark in relation to goods “shall be construed” as 
references to the use of  the mark in relation to goods in the course of  trade.

[23] In addition thereto, the mark in question should be used on or in relation 
to goods within the Malaysian territory. In support of  the abovementioned 
proposition, the learned JC had referred to the following cases: Yong Teng Hing, 
Mesuma Sports Sdn Bhd v. Majlis Sukan Negara Malaysia; Pendaftar Cap Dagangan 
Malaysia (Intervener), Meidi (M) Sdn Bhd v. Meidi-Ya Co Ltd Japan & Anor [2007] 
3 MLRA 782.

[24] Thus the learned JC found that the fact that the defendant’s 5 Trade Marks 
have been registered as trade marks and has been used extensively in countries 
outside Malaysia is irrelevant.

[25] According to the learned JC, as it was the plaintiff  who had initiated the 
OS, the legal burden pursuant to ss 101(1) and 102 of  the Evidence Act 1950 is 
on the plaintiff  to prove on a balance of  probabilities that the plaintiff  was the 
first user of  the “SRAM” mark in the course of  trade in Malaysia. The learned 
JC found that plaintiff  had discharged his burden of  proof  on the following 
evidence:

(i)	 The plaintiff ’s invoice dated 2 January 2002 bore the plaintiff ’s 
Trade Mark and constituted contemporaneous documentary 
evidence.

(ii)	 The plaintiff ’s Application to register the trade mark was made on 
26 December 2003, after the plaintiff  had first used the plaintiff ’s 
Trade Mark in the course of  trade in Malaysia on 2 January 2002.

(iii)	The plaintiff ’s subsequent conduct also supports the finding that 
the plaintiff  had indeed used the plaintiff ’s Trade Mark in the 
course of  trade in Malaysia on 2 January 2002.

(iv)	The fact that the plaintiff  did not author, create or design the 
“SRAM” mark, does not mean that the plaintiff  could not have 
first used the “SRAM” mark in the course of  trade in Malaysia on 
2 January 2002.

[26] The learned JC also found it noteworthy that the defendant did not 
counterclaim in this OS under O 28 r 7(1) of  the Rules of  Court 2012 for the 
expungement of  the plaintiff ’s Trade Mark from the Register.

[27] The learned JC also made the finding that the defendant had failed to 
prove that the defendant was the first user of  the “SRAM” mark in the course 
of  trade in Malaysia based on the following evidence:
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At para 42 of  the judgment, it was stated as follows:

“(1)	 the defendant’s affidavits contained 2 different dates (1988 and 1999) as 
to when the defendant had first used the “SRAM” mark in the course of  
trade in Malaysia. Before the Registrar, the defendant claimed to have 
used the “SRAM” mark since 2000. Such material inconsistencies by the 
defendant on a crucial issue in this case, showed a lack of  good faith and 
credibility on the part of  the defendant.

(2)	 there is no documentary evidence adduced by the defendant to show the 
use of  the defendant’s 5 Trade Marks on or in relation to the defendant’s 
goods in the course of  trade in Malaysia on or before 2 January 2002 (the 
plaintiff ’s first use of  the plaintiff ’s Trade Mark in the course of  trade in 
Malaysia). The defendant’s invoice dated 12 January 1999 did not state 
or refer to the defendant’s 5 Trade Marks.

(3)	 there is no evidence that:

(a)	 the defendant’s 5 Trade Marks had been used on or in relation to the 
defendant’s Goods in the course of  trade in the 3 Olympic Games; 
and

(b)	 the use of  the defendant’s 5 Trade Marks on or in relation to the 
defendant’s goods in the 3 Olympic Games, had been broadcasted 
to the Malaysian public.”

[28] The learned JC also took the position, that even if  there was evidence that 
the defendant’s 5 Trade Marks had been used in relation to the defendant’s 
goods in the three Olympic Games and such use had been broadcasted to the 
Malaysian public, such evidence is not material as what is required is the use of  
the defendant’s 5 Trade Marks in relation to the defendant’s Goods in Malaysia, 
not abroad. In addition, even if  there were broadcasts to the Malaysian public 
via television, broadcasting does not constitute “use” within the meaning of  all 
the three limbs of  s 3(2) TMA.

5. Whether The Plaintiff May Expunge The Defendant’s 5 Trade Marks 
Which Has Been Registered For More Than Seven Years?

[29] The learned JC was of  the view that in order to challenge the validity of  
the defendant’s 1st to 4th trade marks which had been registered for more than 
seven years, the plaintiff  has to discharge the legal burden to prove on a balance 
of  probabilities that the defendant’s 1st to 4th Trade Marks were not distinctive 
of  the defendant’s goods on 30 December 2016 (the date of  filing of  the OS).

[30] In determining whether the trade marks are distinctive of  the goods of  
the proprietor, the authority of  Lim Yew Sing (supra) was referred to as follows:

“What emerges from s 12 is that, to be a trade mark, the mark has to be 
distinctive of  the goods of  the proprietor. That distinctiveness has to be gauged 
by the extent to which the trade mark is adapted to distinguish the goods with 
which its proprietor is connected in the course of  trade, goods with which no 
connection subsists. For the purpose of  establishing distinctiveness, therefore, 
one must look to the use of  the mark in the course of  trade.”
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“Likely To Deceive Or Cause Confusion”

[31] In addition to addressing the five issues raised abovementioned, in the 
course of  his judgment the learned JC had also considered a related issue of  
whether the defendant’s 1st to 4th Trade Marks offends s 14(1)(a) of  TMA 
in that they were “likely to deceive or cause confusion” to the public. The 
learned JC was of  the view that the plaintiff  bears the legal burden to prove 
on a balance of  probabilities that the use of  the defendant’s 1st to 4th Trade 
Marks on the defendant’s Goods is “likely to deceive or cause confusion to the 
public”. In respect of  the above, the learned JC had stated the following in para 
53 of  his judgment:

“I make a finding of  fact that the plaintiff  had succeeded in proving on a 
balance of  probabilities that the use of  the defendant’s 1st to 4th Trade Marks 
on the defendant’s Goods is likely to deceive or confuse the public in respect 
of  the defendant’s 1st to 4th Trade Marks and the plaintiff ’s Trade Mark. Such 
a finding is based on the following evidence and reasons:

(1)	 Considering the nature, characteristics, composition, purpose and use 
of  the plaintiff ’s Goods as explained by Romer J (as he then was) in 
the English HC case of  Ladislas Jellinek (1946) 63 RPC 59, at 70, there 
is a similarity of  description between the plaintiff ’s Goods and the 
defendant’s Goods. In fact both the plaintiff ’s Goods and the defendant’s 
Goods are in the same Class 12.

(2)	 The customers, end users, consumers and purchasers (Customers) of  the 
plaintiff ’s Goods and the defendant’s Goods are the same.

(3)	 the nature of  the trade channels of  the plaintiff ’s Goods and the 
defendant’s Goods is the same in the sense that the distributors, dealers 
and retailers (Traders) for the plaintiff ’s Goods and the defendant’s 
Goods are the same.

(4)	 the plaintiff ’s Trade Mark and the defendant’s 1st to 4th Trade Marks are 
used in the same manner upon or in relation to the plaintiff ’s Goods and 
the defendant’s Goods.

(5)	 a visual inspection of  the plaintiff ’s Trade Mark and the defendant’s 
1st to 4th Trade Mark reveal some differences. However, despite the 
differences, the plaintiff ’s Trade Mark and the defendant’s 1st to 4th 
Trade Marks share a striking similarity, namely the word “SRAM” 
which is featured most prominently in the plaintiff ’s Trade Mark and the 
defendant’s 1st to 4th Trade Mark.

(6)	 a phonetic comparison undertaken found that when the plaintiff ’s Trade 
Mark and the defendant’s 1st to 4th Trade Marks are pronounced, the 
real likelihood of  deception and/or confusion is clear. Both the plaintiff ’s 
and the defendant’s Trade Marks sound alike, especially when the first 
word “SRAM” is pronounced.

(7)	 applying the “general recollection test”, the defendant’s 1st to 4th Trade 
Marks would be remembered as the plaintiff ’s Trade Mark by reasonable 
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Customers and Traders with an average memory and an imperfect 
recollection of  the trade marks’ precise details.

(8)	 there is a similarity of  ideas and concept between the plaintiff ’s Trade 
Mark and the defendant’s 1st to 4th Trade Marks.”

[32] The learned JC was satisfied that the plaintiff  had discharged this burden 
as the defendant had not adduced any admissible, contemporaneous and 
credible documentary evidence as of  30 December 2015 in respect of  the use 
of  the defendant’s 1st to 4th Trade Marks in the course of  trade in Malaysia.

[33] The learned JC was of  the view that once the plaintiff  had proven that the 
grounds for the expungement of  a trade mark had been made out pursuant to s 
37(b) or (c) of  the TMA, the court has no discretion and it is mandatory for the 
court to remove the trade mark from the Register in accordance with s 45(1)(a) 
of  the TMA (see Ho Tack Sien (supra)).

[34] Premised on the above evidence and reasons, the learned JC allowed the 
plaintiff ’s OS under s 45(1)(a) of  TMA to expunge the defendant’s 5 Trade 
Marks registered in the Register of  Trade Marks in the name of  the defendant 
only to the following extent:

(a)	 in respect of  the 1st Prayer, a declaration is granted that the 
defendant’s 1st to 4th Trade Marks are entries made without 
sufficient cause, wrongfully made and/or wrongfully remaining 
in the Register; and

(b)	 as regards the 2nd Prayer, an order that the Registrar rectify 
the Register by expunging and removing from the Register the 
defendant’s 1st to 4th Trade Marks and the whole of  the entries 
relating to such registrations, within 14 days from the date of  
filing of  the Order of  the Court with the Registrar; and

(c)	 Costs to the plaintiff  subject to allocator fees.

Our Decision

[35] After careful consideration of  the Appeal Records and the extensive oral 
and written submissions of  learned counsel, we are of  the considered view that 
there are merits in this appeal that warrant appellate intervention. Our reasons 
for doing so are as follows.

[36] The primary issue raised in this appeal before us is whether the learned 
JC had erred in his decision to expunge the trade marks of  the defendant and 
whether in doing so the learned JC had given due recognition to the protection 
afforded by the TMA.

[37] From the outset, we wish to make it clear that we are in agreement with 
the finding of  the learned JC that the plaintiff  was “an aggrieved person” 
pursuant to s 45(1)(a) TMA, in that the plaintiff  satisfies the requirement of  
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a person who has “a genuine and present intention to use his mark as a trade 
mark - in the course of  a trade which is the same or similar to the trade of  the 
owner of  the registered trade mark that the person wants to have removed from 
the register” (see McLaren case (supra) and Mesuma case (supra).

[38] However, in our view, while the plaintiff  has the necessary locus to make 
this application, the plaintiff  has not discharged the burden of  proving that 
the plaintiff  is the first user and Common law proprietor of  the trade marks 
in question. Neither has the plaintiff  satisfied the requirements laid down in 
the relevant ss of  the TMA to entitle him to expunge 4 of  the defendant’s 5 
registered Trade Marks.

Origin Of Trademark “SRAM”

[39] It is an undisputed fact that the trade mark “SRAM” was created by 
the defendant in the United States in 1987. It was created from the acronym 
of  the three founders of  the company: Scott, Ray and Sam. It is therefore a 
personalised trade name as opposed to a common generic term which could 
belong to anyone, and to which no person could claim to have a proprietary 
right over. (Lim Yew Sing v. Hummel International Sports & Leisure A/S [1996] 1 
MLRA 696).

[40] In contrast, there was no explanation from the plaintiff  as to how they 
had arrived at the name “SRAM”. The lack of  a plausible explanation as to 
the origins of  the trade mark in issue was a relevant factor in the case of  Walton 
International Ltd v. Yong Teng Hing; Pendaftar Cap Dagangan Malaysia (Interested 
Party) [2010] 2 MLRA 418, in the Court of  Appeal where Ramly Ali JCA (as 
he then was) had observed the following:

“The evidence indicates that the respondent did not independently devise the 
mark himself  ... the respondent has failed to proffer any plausible explanation 
on his choice of  mark which is identical to the appellant’s mark.”

[41] The Federal Court, in the same case (Yong Teng Hing B/S Hong Kong Trading 
Co & Anor v. Walton International Limited [2012] 6 MLRA 629 had endorsed the 
above-quoted observation of  the Court of  Appeal as follows:

“We noted that the Court of  Appeal in the present case had also made a 
crucial finding of  fact that the appellant had not ‘independently devised the 
mark himself ’. The Court of  Appeal held that the appellant had tried to obtain 
the benefit of  the worldwide reputation of  the respondent. In our view such 
a finding is not unreasonable bearing in mind that the appellant had failed to 
offer any plausible explanation on his choice of  mark which is identical to the 
respondent’s mark.”

[42] A similar analogy to the above can be drawn on the facts of  this case. The 
trade mark “SRAM” was created by its founders in the US in 1987, derived 
from the acronym of  the defendant’s three founders: Scott, Ray and Sam. 
There was evidence adduced by the defendant that the trade mark “SRAM” 
had been featured in international sports events and had thus attained 
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worldwide reputation. These international events include the Seoul Summer 
Olympic Games in 1988, the Atlanta Summer Olympic Games in 1996 and 
the Sydney Summer Olympic Games in 2000. The above mentioned Olympic 
Games were telecasted globally and broadcasted in Malaysia via local television 
channels like Radio Television Malaysia, Sistem Televisyen Malaysia Bhd and 
Astro. The plaintiff  on the other hand, had no explanation for their choice of  
the identical trade mark “SRAM” which according to the plaintiff, they began 
to use in Malaysia in 1993. From the above facts, likewise it would not be an 
unreasonable view that the plaintiff  had attempted to obtain the benefit of  the 
defendant’s worldwide reputation.

Non-territorial Use

[43] We note that the learned JC had allowed the plaintiff ’s application to 
expunge four of  the defendant’s 5 registered Trade Marks primarily on the 
premise that the plaintiff  had demonstrated the use of  his goods with the similar 
trade mark “SRAM” in Malaysia in 2002. The finding of  the learned JC was 
also that the absence of  evidence of  the defendant’s use of  the defendant’s 
Trade Marks in Malaysia prior to 2002 also meant that it was the plaintiff  
who was the first user and the common law proprietor of  the defendant’s trade 
marks. The learned JC appears to have placed undue importance to use as 
domestic use ie in Malaysia only.

[44] In this respect, we agree with learned defendant’s counsel’s submission 
that the learned JC had erred in law in his finding that the extensive use of  
the plaintiff ’s Trade Mark outside Malaysia was an irrelevant factor for 
consideration. This restrictive interpretation of  ‘use’ as restricted to domestic 
territory is not supported by authorities. Courts have recognised that reputation 
or goodwill can be acquired outside Malaysia. In the Walton case (supra), in the 
Court of  Appeal, Ramly Ali JCA (as he then was) had observed as follows:

“If  at the date of  application for registration of  the trademark by the 
respondent, the trade mark although it has not been used in Malaysia, has 
become associated in the mind of  the public with the appellant’s goods, then 
the respondent cannot claim or appropriate proprietorship of  the said trade 
mark. There are no artificial limits on geographical areas to which reputation 
or goodwill can or cannot extend. Thus, the appellant’s reputation or goodwill 
in the ‘GIODANO’ trade mark outside Malaysia prior to the respondent’s 
use of  the said mark in 1992 reinforces and supplements the reputation and 
goodwill of  the appellant’s ‘GIODANO MARK’ in Malaysia.

Modern technology and communications have improved to such an extent 
that the public in Malaysia would be aware of  foreign marks even though such 
marks had not been previously used in Malaysia. Confusion and deception 
have no borders in these days of  information technology age.”

[45] Thus, the learned JC had erred in not giving due weight to the widely used 
marks of  the defendant in the international sports events as well as the fact that 
such events which featured the defendant’s Trade Marks were broadcasted in 
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Malaysia and thus the defendant’s trade marks would have been publicised to 
the Malaysian public.

[46] In addition, in August 2001, the TMA was amended by the addition of  s 
14(2) which gave recognition to well-known marks through the adoption of  art 
6 Bis of  the Paris Convention and art 16 of  TRIPS. The concept of  well-known 
marks which is non-territorial in nature was recognised by the Federal Court 
in Walton case (supra) where Zulkefli Makinudin CJ (Malaya) had observed as 
follows:

“We would like to state here that after the Hemmel’s case there has been a shift 
in direction and approach towards the acceptance of  the reputation of  foreign 
trade marks which would bar the registration by a proprietor of  a mark that is 
similar thereto. In this regard an amendment was made to s 14 of  the Act as of  
1 August 2001 (Act A1078) by the introduction of  the concept of  well-known 
trade mark. Under this new provision of  the Act, a foreign trade mark which 
is well known in Malaysia, shall be the basis for refusal of  the registration of  a 
similar mark by a different proprietor, notwithstanding that the foreign mark 
has not been used at all or registered in Malaysia.”

[47] As a result of  the amendment abovementioned, the concept of  ‘user’ is 
no longer restricted territorially. The proprietor of  a well-known mark need not 
carry on business or possess any goodwill within the local territory.

[48] Thus the learned JC had erred in his finding that the relevant usage of  a 
trade mark is territorial, in that a trade mark must have been used locally ie in 
Malaysia and thus, any evidence of  the trade mark’s origin or use internationally 
by the defendant is not a relevant consideration.

Protection To Registered Trademarks

[49] In our considered view, in order to entitle the plaintiff  to expunge the 
defendant’s Trade Marks, the plaintiff  must also satisfy the requirements of  ss 
36, 37, 14 and 45 of  TMA. In this respect, we are of  the view that while the 
learned JC had referred to the above-stated sections in his grounds of  judgment, 
the learned JC had failed to give sufficient weight to the above-stated sections 
which stipulate a measure of  protection to registered trade marks.

[50] Details of  the defendant’s Trade Marks respectively registered are as 
follows:

(i)	 stylish verbal mark “SRAM RIVAL” registered on 27 September 2005 
with the registration no. 05016151 for goods in Class 12;

(ii)	 stylish verbal mark “SRAM VIA” registered on 5 March 2009 with the 
registration no. 09003528 for goods in Class 12;

(iii)	 stylish verbal mark “SRAM APEX” registered on 30 July 2009 with the 
registration no. 09012790 for goods in Class 12;
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(iv)	 verbal mark “SRAM RED” registered on 29 August 2007 with the 
registration no. 07017014 for goods in Class 12;

[Emphasis Added]

[51] From the dates of  registration of  the defendant’s Trade Marks as stated 
above, it is not disputed that the plaintiff ’s action to expunge the defendant’s 
Trade Marks was only commenced on 30 December 2016 (the date of  filing 
of  the OS), more than seven years after the registration of  the defendant’s 
Trade Marks. The long delay in instituting the OS to expunge the defendant’s 
Trade Marks raises the issue of  the bona fides of  the plaintiff ’s application and 
presumptions of  the validity of  the plaintiff ’s trade mark under the TMA.

Validity Of Registration

[52] The registration of  a trade mark is prima facie evidence of  the validity of  
the original registration. This is provided by s 36 TMA as follows:

“36. In all legal proceedings relating to a registered trade mark (including 
applications under s 45) the fact that a person is registered as proprietor of  
the trade mark shall be prima facie evidence of  the validity of  the original 
registration of  the trade mark and of  all subsequent assignments and 
transmissions thereof.”

[53] In addition thereto, the learned JC had failed to take into account the 
protection afforded by s 37 TMA for trade marks which have been registered for 
more than seven years. Out of  the four Marks expunged, two of  the defendant’s 
trade marks (1 and 5) had been registered for at least seven years, which would 
therefore invoke the protection of  s 37 TMA which provides as follows:

“Registration conclusive

37. In all legal proceedings relating to a trade mark registered in the Register 
(including applications under s 45) the original registration of  the trade mark 
under this Act shall, after the expiration of  seven years from the date thereof, 
be taken to be valid in all respects unless it is shown:

(a)	 that the original registration was obtained by fraud;

(b)	 that the trade mark offends against s 14; or

(b)	 that the trade mark was not, at the commencement of  the proceedings, 
distinctive of  the goods or services of  the registered proprietor, except 
that this section shall not apply to a trade mark registered under the 
repealed Ordinances and incorporated in the Register pursuant to 
subsection 6(3) until after the expiration of  three years from the 
commencement of  this Act.”

[54] We agree with the submissions of  the defendant that s 45 TMA which 
expressly states “subject to the provisions of  this Act”, must be read subject to s 
37 TMA which affords protection to trade marks which have been registered for 
more than seven years, provided that either of  the three limbs of  s 37 contained 
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in paras (a), (b), or (c) has been satisfied. From the particulars of  the dates of  
registration of  the defendant’s Trade Marks, it was conceded by the plaintiff ’s 
counsel that two marks were registered more than seven years and thus enjoy 
the conclusiveness protection under s 37. However, two other registered marks 
were registered less than seven years.

[55] On the facts of  the instant case, the requirements of  subsection (a) do 
not apply as the learned JC had made the correct finding that the original 
registration of  the defendant’s 4 Trade Marks was not obtained by fraud. There 
is no cross-appeal by the plaintiff  on this finding.

Prohibition On Registration

[56] From the facts of  the instant case, the issue is whether the trade mark 
offends against subsections (a) and (d) and (e) of  s 14 of  the TMA.

[57] Section 14 TMA lays down the specific grounds on which a mark may be 
disqualified from registration as follows:

“Prohibition on registration

14. (1)	 A mark or part of  a mark shall not be registered as a trade mark:-

(a)	 if  the use of  which is likely to deceive or cause confusion to the 
public or would be contrary to law;

(b)	 .......

(c)	 .......

(d)	 if  it is identical with or so nearly resembles a mark which is well 
known in Malaysia for the same goods or services of  another 
proprietor;

(e)	 if  it is well known and registered in Malaysia for goods or 
services not the same as to those in respect of  which registration 
is applied for provided that the use of  the mark in relation to 
those goods or services would indicate a connection between 
those goods or services and the proprietor of  the well-known 
mark, and the interests of  the proprietor of  the well-known mark 
are likely to be damaged by such use.”

“Likely To Deceive Or Cause Confusion”

[58] In the case of  Lim Yew Sing v. Hummel International Sports & Leisure A/S 
[1996] 1 MLRA 696, Mahadev Shankar JCA had laid down the requirements 
to be satisfied under s 45 TMA before the registered trade marks can be 
expunged. His Lordship had stated at p 718 as follows:

“Wholly different considerations apply where an application is being made 
under s 45 of  our Act for the removal of  the registration of  an entry made 
conclusive by s 37. Here, the respondent must prove that by reason of  the 
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similarity, there is a practical likelihood of  confusion to the public and ‘this 
he can only do for the purposes of  the section (ie our s 14) by proving the 
existing use by another ... which is likely to cause deception or confusion’ (as 
per Upjohn LJ).”

[Emphasis Added]

[59] In Hummel case (supra), the Court of  Appeal made a finding that the 
respondent had not shown any evidence of  confusion or deception as required 
by s 14 TMA. His Lordship Ramly Ali JCA had stated (at p 715) as follows:

“In terms of  hard evidence, the respondent’s counsel had nothing to show 
that the respondent’s products with the HUMMEL (D) mark was actually 
being traded in the Malaysian market, or that the respondent had publicised 
its HUMMEL (D) mark in the Malaysian market by advertisements or other 
material so as to induce the Malaysian public to believe that its products were 
on sale here.”

[60] In the instant case, the learned JC had determined that the goods 
of  the defendant were similar to the plaintiff  on a visual inspection of  the 
common Trade Mark “SRAM”, the similarity in terms of  the description and 
phonetics as well as users and suppliers of  the goods, to prove that the use 
of  the respondent’s goods in the Malaysian market would cause confusion 
to the Malaysian market. There was however, no evidence of  the use of  the 
plaintiff ’s goods at the material time or any evidence that such use had that 
caused confusion to a significant number of  the Malaysian market.

Material Date

[61] In our view, the learned JC had placed undue importance on two factors: 
(i) the plaintiff ’s invoice dated 2 January 2002 which bore the plaintiff ’s 
Trade Mark, which according to the learned JC constituted contemporaneous 
documentary evidence usage of  the plaintiff ’s goods in the Malaysian market; 
(ii) the plaintiff ’s Application to register the Trade Mark which was made on 
2 January 2002 after the plaintiff  had first used the plaintiff ’s Trade Mark in 
the course of  trade in Malaysia on 2 January 2002. However, in support of  the 
plaintiff ’s s 45 application for expungement, the plaintiff  had not tendered any 
evidence of  the use of  the plaintiff ’s use of  the trade mark from 2007 to 2016, 
to prove confusion and deception under s 14 of  TMA.

[62] The material date for the purpose of  s 14 TMA is the date of  the original 
registration of  the defendant’s Trade Marks, which is not disputed to be from 
2005 to 2009. In the case of  Industria De Diseno Textil SA v. Edition Concept Sdn 
Bhd [2005] 1 MLRH 172, one of  the issues raised before the High Court was 
what is the correct date to be looked at in order to determine the issue of  
confusion and deception for purposes of  s 14(1)(a) TMA? Ramly Ali J (as His 
Lordship then was) answered the above question in the following terms:

“Section 14(1)(d) prohibits registration of  a trade mark if  it is identical with 
or so nearly resembles a mark which is well known in Malaysia for the same 
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goods or services of  another proprietor. Again, the court is of  the view that 
the time or date for consideration when and whether the defendant’s trade is 
well known as to bar the registration of  the plaintiff ’s trade mark under s 45(1)
(a) reads together s 14(1)(d) for being wrongly entered is at the date of  the 
original registration ... following the decision in Ronuk Ltd v. Sin Thye Hin & 
Co [1962] 1 MLRH 226 and a logical interpretation of  s 45(1)(a) read together 
with s 14(1)(d).”

[63] Thus, from the facts of  this case, the learned JC had erred in his acceptance 
of  ‘contemporaneous evidence’ in the form of  the plaintiff ’s invoice dated 2 
January 2002 and the plaintiff ’s registration of  its trade mark in 2 January 
2002, when the material date as required by ss 45 and 14 of  TMA and supported 
by authorities like Hummel case (supra) is the date of  the original registration of  
the defendant’s Trade Marks which range from 2005 to 2009.

[64] There were no evidence of  the plaintiff ’s goods in the Malaysian market 
at the material time viz during the period of  the registration of  the defendant’s 
Trade Marks from 2005 to 2009. Thus there were no evidence of  the use of  
the plaintiff ’s goods and the plaintiff ’s Trade Mark in respect of  the goods 
of  the plaintiff  on the market in order to determine whether such goods were 
identical to or closely resembles the trade marks of  the defendant which would 
forbid the registration of  the plaintiff ’s Trade Mark in the said goods.

[65] It is noteworthy too that while the plaintiff  had registered a similar 
“SRAM” trade mark in 2002, which precedes the defendant’s registration 
abovementioned, the plaintiff  had made no opposition to the defendant’s 
registration of  the 1st to the 4th of  the defendant’s Trade Marks abovementioned 
pursuant to s 28(1) TMA and reg 37(a) TMR. It was only on 30 December 
2015, after a delay of  more than eight years that the plaintiff  initiated a s 
45 application to expunge the defendant’s 5 Trade Marks. The learned JC 
considered the issue of  the non-opposition only in the context of  raising an 
estoppel to bar the plaintiff  from commencing the OS and determined that the 
plaintiff  was not estopped.

Cessation Of Use Of Trade Mark

[66] From the undisputed facts of  this case, the date of  the original registration 
of  the defendant’s Trade Marks and details of  the defendant’s respective Trade 
Marks registered are as stated above more than seven years from the plaintiff ’s 
OS to expunge the defendant’s Trade Marks. Thus it appears that during the 
duration of  more than eight years, the plaintiff  had ceased to use the trade 
mark in Malaysia. In this respect, there was an admission by the plaintiff  that 
from 2007 to 2015, the plaintiff  had ceased using his trade mark, in view of  
the defendant’s opposition, which according to the learned JC’s judgment was 
done “in abundance of  caution and for commercial reasons”.

[67] The learned JC had attempted to gloss over the cessation of  the plaintiff ’s 
use of  the plaintiff ’s Trade Mark for more than seven years by finding that 
the plaintiff  had in the interval retained a measure of  “residual goodwill” 
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and had therefore not abandoned the plaintiff ’s Trade Mark. The learned JC 
had referred to the case of  Ad-Lib Club Ltd v. Granville [1971] 2 All ER 300 in 
support of  his finding. However, Ad-Lib case was decided on the specific facts 
of  the case where the plaintiff  company no longer carried out the business of  
the club for five years but on the evidence adduced continued to be regarded 
as still possessing goodwill as the plaintiff  had taken measures to preserve the 
goodwill to its trading name. Pennycuick VC in his judgment had stated as 
follows:

“... It seems to me clear on principle and on authority that where a trader 
ceases to carry on his business he may nonetheless retain for at any rate some 
period of  time the goodwill attached to that business. It must be a question of  
fact and degree at what point in time a trader who has either temporarily or 
permanently closed down his business should be treated as no longer having 
goodwill in that business or in any name attached to it which he is entitled to 
have protected by law.”

[68] Thus, on the authority of  Ad-Lib, it would appear that the issue of  whether 
or not the plaintiff  retains residual goodwill is to be determined on the facts and 
evidence before the court. In the instant case, the cessation of  the plaintiff ’s use 
of  the trade mark is more than seven years. There is also no evidence before 
the court that the plaintiff  had taken any steps to preserve its goodwill during 
the seven years stated.

[69] For all the reasons above stated, we are of  the view that the learned 
JC had erred in law and in his findings that the plaintiff  was the first user 
and common law proprietor of  the trade marks and in addition thereto had 
satisfied the requirements of  the relevant sections of  TMA to justify expunging 
the defendant’s Trade Marks. In the premises, we allow this appeal with costs 
subject to allocator and set aside the decision of  the High Court.
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PATHMANABHAN NALLIANNEN V. PP & OTHER APPEALS

Aziah Ali, Tengku Maimun Tuan Mat, Zakaria Sam JJCA

criminal law : murder - circumstantial evidence - appellants found guilty of murder - appeal against conviction and sentence - whether exhibits 
tendered could be properly admitted under law - whether trial judge took a maximum evaluation of witness information lead...
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NAGARAJAN MUNISAMY LWN. PENDAKWA RAYA

Aziah Ali, Ahmadi Asnawi, Abdul Rahman Sebli HHMR

membunuh orang (murder) jika perbuatan tersebut terjumlah dalam salah satu daripada kerangka-kerangka (limb) seperti di "envisaged" dalam s 300 (a) 
atau (b) atau (c) atau (d) atau mana-mana kombinasi daripadanya. seksyen 302 pula adalah hukuman bagi kesalahan me...
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
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          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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ACT 593
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3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)

 Subramaniam Govindarajoo 
V. Pengerusi, Lembaga Pencegah Jenayah & Ors[2016] 3 MLRH 145

 SUBRAMANIAM GOVINDARAJOO v. PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS& 25)

JCT LIMITED v. MUNIANDY NADASAN & 
ORS AND ANOTHER APPEAL 
of money or criminal breach of trust, it is settled law that the burden of proof is the criminal standard 
of proof beyond reasonable doubt, and not on the balance of probabilities. it is now well established 
that an allegation of criminal fraud in civil or crimi...

          20 November 2015                [2016] 2 MLRA 562

AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...

          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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perintah penerimaan
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CRIMINAL PROCEDURE CODE (REVISED 1999)
ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."

Case Referred

Case Referred
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