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Criminal Procedure: Habeas corpus — Application for — Appellant challenged 
detention order issued under s 6(1) Dangerous Drugs (Special Preventive Measures) 
Act 1985 for procedural non-compliance — Whether there was non-compliance with 
statutory requirements for appellant to be notified of  his right to make representation 
before Advisory Board — Whether respondents failed to inform Secretary of  Board of  
service of  detention order — Whether respondents’ failure to supply statement recorded 
during investigation rendered detention unlawful — Whether mandatory for date and 
time of  investigation to be recorded in statement — Whether there was inordinate delay 
in holding inquiry — Whether there was inordinate delay on the part of  Officer-in-
Charge in explaining appellant’s right to make representation against his detention order 
to Advisory Board — Dangerous Drugs (Special Preventive Measures) Act 1985, ss 4(5), 
5(2), 9(1), (2), 14 — Dangerous Drugs (Special Preventive Measures) (Advisory Board 
Procedure) Rules 1987, r 3(1), (3), (6)

This was an appeal by the appellant against the dismissal of  his application 
for a writ of  habeas corpus against a detention order issued under s 6(1) of  
the Dangerous Drugs (Special Preventive Measures) Act 1985 (‘1985 Act’). 
The trial judge in dismissing the application held, amongst others, that the 
detention order issued by the Deputy Minister of  Home Affairs against the 
appellant was lawfully made. The grounds of  appeal raised by the appellant 
were, the failure on the part of  Inspector Mohamad Faizal to inform the 
appellant of  the latter’s right to make representation before the Advisory Board 
(‘the Board’); the failure on the part of  the respondents to inform the Secretary 
of  the Board of  the service of  the detention order; the failure to supply the 
statement recorded during the investigation to the appellant; the failure to state 
the time of  investigation in the recorded statement; there was inordinate delay 
in holding the inquiry; and that there was inordinate delay on the part of  the 
Officer-in-Charge in explaining the appellant’s right to make representation 
against his detention order to the Board.

Held (allowing the appeal):

(1) In the present appeal, the fact that the column for the language in which 
the interpretation given by one Constable Tong Wilson was left blank was not 
in dispute. The respondents did not file any affidavit to deny this fact. The 
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provisions of  s 9(1) the 1985 Act and r 3(1) of  the Dangerous Drugs (Special 
Preventive Measures) (Advisory Board Procedure) Rules 1987 (‘1987 Rules’) 
required strict compliance and the failure on the part of  Constable Tong 
Wilson to fill up the column was indeed fatal. When the form was blank, 
it could be inferred that the interpretation did not take place. This failure 
lent support to the allegation of  the appellant. It had cast a doubt as to 
whether the explanation did or did not take place. Consequently, there was 
non-compliance with the statutory requirements as provided under the said 
provisions. (paras 32-33)

(2) It was clear from the affidavit of  the appellant that he refused to accept 
any documents, including Form 1, as the appellant was not satisfied with the 
explanation given by Inspector Mohamad Faizal when serving the detention 
order on him. Here, the receipt of  Form 1 by the appellant was not a pre-
condition for the respondents to convey to the Board of  the service of  Form 1 
to the appellant. Rule 3(6) of  the 1987 Rules merely stipulated for a situation 
where an appellant refused to accept any document at the time when he is 
served with a detention order. It did not absolve Inspector Mohamad Faizal 
from informing the Secretary of  the Board of  the service of  three copies of  
Form 1 to the appellant. In light of  that, the respondent had failed to comply 
with the requirements of  s 9(2) of  the 1985 Act and r 3(6) of  the 1987 Rules. 
(paras 35-37)

(3) It was trite that where the words were clear and unambiguous, a court 
should give effect to the plain words. It was clear that the phrase “date and 
time” in s 4(5) of  the 1985 Act was preceded by the word “shall” and the word 
“date” was immediately followed by the word “and”. Therefore, the words 
“date and time” must be read conjunctively. No part of  a legislative enactment 
was to be treated as insignificant or unnecessary, and there was a presumption 
of  the purpose behind every sentence, clause or phrase and no word in a statute 
was to be treated as superfluous. Therefore, the statutory requirement under 
s 4(5) of  the 1985 Act to state the date and time was mandatory. Failure to 
comply with the said section by not stating the time would render the detention 
unlawful. (paras 45, 48 & 49)

(4) There was nothing in the 1985 Act that expressly enabled the respondents 
the right to withhold the recorded statement from the appellant. Section 14 
of  the 1985 Act allowed the Inquiry Officer the general right to withhold 
disclosure or production of  any document including the appellant’s recorded 
statement “if  they consider it against the national interest to disclose or 
produce”. In this instant appeal, the appellant’s personal liberty was at stake. 
Therefore, it was incumbent upon the respondents to give reason for the failure 
to produce to the appellant his recorded statement. However, no reason was 
proffered by the Inquiry Officer, why she thought it would be against national 
interest to disclose or produce to the appellant his recorded statement. Hence, 
the appellant’s detention was unlawful. (paras 51, 54, 55, 56, 59 & 60)
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(5) As the burden to prove the detention was lawful lies on the detaining 
authority, whether the report was completed with convenient speed or without 
inordinate delay remains a matter for the detaining authority, ie the respondents, 
to establish. It was trite that where there was delay on the part of  the respondents 
to complete the report with “convenient speed”, it was incumbent upon the 
respondents to discharge the burden of  proffering a satisfactory explanation for 
the delay. In this instance, the Inquiry Officer’s plea of  heavy workload as basis 
for the delay to conduct inquiry against the appellant under s 5(2) of  the 1985 
Act could not be accepted. Accordingly, in the absence of  credible reasons for 
the delay, the 21-day delay in the time taken for the Inquiry Officer to conduct 
her inquiry against the appellant was inordinate and not with “convenient 
speed”. This, therefore rendered the detention unlawful. (paras 68-70)

(6) The explanation given by the Officer-in-Charge was reasonable, given the 
timing in which the appellant was brought to the Centre was on a Thursday. 
Upon returning to work on Sunday, he acted as required by r 3(3) of  the 1987 
Rules and explained to the appellant of  his rights to make representation 
before the Board. In the circumstances of  the case, the conduct of  the Officer-
in-Charge of  the Centre was reasonable and practical and thus, there was no 
non-compliance of  r 3(3) of  the 1987 Rules. (paras 78-79)

Case(s) referred to:

Chong Chuan Sze v. Timbalan Menteri Dalam Negeri & Ors [Criminal Appeal No: 
05-60-2010(C)] (unreported) (refd)

Dato’ Seri Anwar Ibrahim v. PP [2010] 1 MLRA 131 (refd)

Hira Lal Ratan Lal v. The Sales Tax Officer, Section III, Kanpur AIR [1973] SC 1034 
(refd)

Jayaganesan Ramakrishnan v. Timbalan Menteri Dalam Negeri Malaysia & Ors 
[2019] 4 MLRA 623 (refd)

Jason Wong Teck Siong v. Timbalan Menteri Dalam Negeri & Yang Lain [Criminal 
Appeal No: 05(HC)-130-05-2018(W)] (unreported) (refd)

Kamleshwar Ishwar Prased Patel v. Union of  India and Others [1985] 2 SCC 54 (refd)

Karam Singh v. Menteri Hal Ehwal Dalam Negeri (Minister Of  Home Affairs), 
Malaysia [1969] 1 MLRA 412 (refd)

Kerajaan Malaysia & Ors v. Nasharuddin Nasir [2003] 2 MLRA 399 (refd)

Khor Kok Kheng v. Timbalan Menteri Dalam Negeri, Malaysia [Criminal Appeal No: 
05-268-11-2017] (unreported) (refd)

Kumaran Suppiah v. Dato Noh Hj Omar & Anor [2006] 2 MLRA 223 (refd)

L Rajanderan R Letchumanan v. Timbalan Menteri Dalam Negeri Malaysia & Ors 
[2010] 2 MLRA 182 (refd)

Lee Kew Sang v. Timbalan Menteri Dalam Negeri Malaysia & Ors [2005] 1 MLRA 
692 (refd)

Lock Wee Kock v. Menteri Hal Ehwal Dalam Negeri & Anor [1993] 1 MLRA 463 (refd)



[2019] 6 MLRA676
Chua Kian Voon

v. Menteri Dalam Negeri Malaysia & Ors

Lui Ah Yong v. Superintendent Of  Prisons Penang [1975] 1 MLRH 608 (refd)

Megat Najmuddin Dato’ Seri (Dr) Megat Khas v. Bank Bumiputra Malaysia Bhd 
[2002] 1 MLRA 10 (refd)

Menteri Dalam Negeri Malaysia & Yang Lain lwn. Nagarajan Balakisnan [Rayuan 
Jenayah No: 05-221-09-2017(B)] (unreported) (refd)

Mohammad Azanul Haqimi Tuan Ahmad Azahari v. Timbalan Menteri Dalam 
Negeri Malaysia & Ors [2019] 5 MLRA 1 (refd)

Mohd Faizal Haris v. Timbalan Menteri Dalam Negeri Malaysia & Ors [2005] 2 
MLRA 231 (refd)

Muhammad Nawawi Tee Abdullah v. Timbalan Menteri Dalam Negeri Malaysia & 
Ors [Criminal Appeal: 05(HC)-2-01-2019(B)] (unreported) (refd)

Ng Hong Choon v. Timbalan Menteri Hal Ehwal Dalam Negeri & Lagi [1994] 1 
MLRA 375 (refd)

PP v. Mohd Fazil Awaludin [2009] 1 MLRH 528 (refd)

R v. Secretary of  State for Home Department, ex parte Doody [1994] 1 AC 531 (refd)

R v. Secretary of  State for Trade and Industry, ex parte Lonrho [1989] 1 WLR 525 (refd)

Ratan Singh v. State of  Punjab and Others [1981] 4 SCC 1981 (refd)

Re Datuk James Wong Kim Min; Minister Of  Home Affairs, Malaysia & Ors v. Datuk 
James Wong Kim Min [1976] 1 MLRA 132 (refd)

Re Onkar Shrian [1969] 1 MLRH 160 (refd)

SK Tangakaliswaran Krishnan v. Menteri Dalam Negeri Malaysia & Ors [2009] 2 
MLRA 631 (refd)

Tan Seng Kuan lwn. Timbalan Menteri Dalam Negeri, Malaysia & Yang Lain [2019] 
MLRHU 276 (refd)

Yap Ser Yong lwn. Timbalan Menteri Dalam Negeri & Yang Lain [2018] MLRHU 
180 (refd)

Yeap Hock Seng @ Ah Seng v. Minister For Home Affairs, Malaysia & Ors [1975] 1 
MLRH 378 (refd)

Vishnu Telagan v. Timbalan Menteri Dalam Negeri Malaysia & Ors [2019] 5 MLRA 
83 (refd)

Legislation referred to:

Courts of  Judicature Act 1964, s 25(2)

Criminal Procedure Code, ss 23, 28, 113(1), (3), 365

Dangerous Drugs (Special Preventive Measures) (Advisory Board Procedure) 
Rules 1987, r 3(1), (3), (6)

Dangerous Drugs (Special Preventive Measures) Act 1985, ss 3(1), (2)(c), (3), 
4(1), (5), 5(2), (3), (4), 6(1), 6A(1)(a)(i), (ii), 9(1), (2), 10(1), 11C, 11D, 14, 22(2)
(d)

Federal Constitution, art 5(2)

Interpretation Acts 1948 and 1967, s 54(2)



[2019] 6 MLRA 677
Chua Kian Voon

v. Menteri Dalam Negeri Malaysia & Ors

Other(s) referred to:

Short & Mellor’s Practice on the Crown Side of  the King’s Bench Division, 2nd edn, 
p 309

William Blackstone’s Commentaries on the Law of  England, 1st edn, 1765, 
vol 3, p 131

Counsel:

For the appellant: Goh Kim Lian; M/s Norma Goh & Co

For the respondent: Muhammad Sinti; SFCs

JUDGMENT

Mohd Zawawi Salleh FCJ:

Introduction

[1] This appeal emanated from the decision of  the learned High Court Judge 
given on 20 July 2018. The learned judge had dismissed the appellant’s 
application for a writ of  habeas corpus.

[2] The learned judge was satisfied that the detention order issued by the 
Deputy Minister of  Home Affairs against the appellant was lawfully made. 
The learned judge further held that all the issues raised by the appellant were 
not issues of  non-compliance as enunciated by the Federal Court in the case 
of  Mohd Faizal Haris v. Timbalan Menteri Dalam Negeri Malaysia & Ors [2005] 2 
MLRA 231.

[3] We heard the appeal on 4 September 2019 and unanimously allowed it. We 
now set out our detailed grounds for our decisions.

The Factual Background And Antecedent Proceedings

[4] The factual background and antecedent proceedings may be summarised 
as follows:

4.1. The appellant was arrested under s 3(1) of  the Dangerous Drugs 
(Special Preventive Measures) Act 1985 (“1985 Act”) on 21 
September 2017, at about 2.30pm, at Jalan Donggongon Kasigui, 
Penampang, Sabah. On 1 October 2017, the Investigating 
Officer, Inspector Mohamad Faizal bin Mahzir, assisted by D/
Corporal Mei Ling @ Mei Liang who acted as an interpreter, 
recorded statement from the appellant at the Narcotics Crime 
Investigation Department, IPD Penampang, Sabah.

4.2. Upon being satisfied that there was sufficient evidence to show 
that the appellant was involved in drug trafficking activities, a 
copy of  the complete report of  the investigation was submitted 
to the Deputy Minister of  Home Affairs and the Inquiry Officer 
of  the Ministry.
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4.3. On 29 September 2017, Deputy Commissioner of  Police Dato’ 
Kamarul Zaman bin Mamat, being an officer designated by the 
Inspector General of  Police under s 3(2)(c) of  the 1985 Act, 
received a report on the circumstances surrounding the arrest 
and detention of  the appellant (“the report”) from Deputy 
Superintendent of  Police Rosley bin Hobden, the Head of  
Crime Prevention and Community Safety Department IPD 
Miri, Sarawak. On 2 October 2017, Dato’ Kamarul Zaman 
authorised further detention of  the appellant beyond 14 days in 
accordance with the requirements of  s 3(2)(c) of  the 1985 Act. 
The Deputy Minister received the report on 19 October 2017.

4.4. On 25 October 2017, the Inquiry Officer, Nadia binti Mohd 
Izhar (“Inquiry Officer”), received an investigation report 
made under s 3(3) of  the 1985 Act from Inspector Mohamad 
Faizal bin Mahzir. The report, among others, contained written 
statements recorded from certain witnesses and the appellant. 
On 14 November 2017, the Inquiry Officer conducted a physical 
examination on the appellant under s 5(2) of  the 1985 Act at the 
Operations Room, Narcotics Department, IPK Sabah.

4.5. On 15 November 2017, the Inquiry Officer submitted a report 
to the Deputy Minister pursuant to s 5(4) of  the 1985 Act 
after having been satisfied that there were reasonable grounds 
to believe that the appellant had been or was associated with 
activities relating to or involving the trafficking in dangerous 
drugs i.e methamphetamine as defined under s 2 of  the 
Dangerous Drugs Act 1952.

4.6. After considering the police investigation report and the inquiry 
report submitted under ss 3(3) and 5(4) of  the 1985 Act, the 
Deputy Minister issued a detention order on 17 November 
2017 under s 6(1) of  the 1985 Act, directing the appellant to be 
detained for a period of  two years at the Pusat Pemulihan Akhlak 
Simpang Renggam, Johor (“the Centre”) with immediate 
effect. The detention order, the grounds of  the detention order 
and the statement of  facts upon which the order was made 
were prepared by Arbi bin Suhadat, Assistant Secretary at the 
Security and Public Order Division, Ministry of  Home Affairs 
under the instruction of  the Deputy Minister. On the date the 
detention order was issued, the original copy of  the detention 
order, the grounds of  the detention order and the statement 
of  facts upon which the order was made and three copies of  
Form 1 (Representations in connection with the detention 
order) as provided under r 3(1) of  the Dangerous Drugs (Special 
Preventive Measures) (Advisory Board Procedure) 1987 (“1987 
Rules”) were served on and was said to have been explained to 
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the appellant by Inspector Mohamad Faizal through a Mandarin 
interpreter, Constable Tong Wilson, at Central Lock-up, Sabah 
at 7.15pm.

4.7. Through Constable Tong Wilson, Inspector Mohamad Faizal 
said that he had also explained to the appellant, of  his rights to 
make representation, to be represented by a counsel of  his choice 
and to call witnesses before the Advisory Board (“Board”). On 
23 November 2017, the appellant was brought to the Centre at 
6.00pm.

4.8. The Board after considering the representation of  the appellant, 
had on 15 February 2018, forwarded its recommendation to 
Yang di-Pertuan Agong pursuant to s 10(1) of  the 1985 Act. On 
9 March 2018, after considering the recommendations of  the 
Board, His Majesty affirmed the detention order made by the 
Deputy Minister on 17 November 2017.

4.9. Dissatisfied, the appellant filed an application for a writ of  
habeas corpus. As we have alluded to earlier, the learned judge 
had dismissed the appellant’s application. Hence, this appeal 
before us.

The Appeal

[5] Before us, the decision of  the learned judge was assailed by the appellant on 
the following purported procedural non-compliances:

(i) Issue I – Non-compliance with s 9(2) of  the 1985 Act read together 
with r 3(1) of  the 1987 Rules;

(ii) Issue II – Non-compliance with r 3(6) of  the 1987 Rules;

(iii) Issue III – Non-compliance with s 4(5) of  the 1985 Act;

(iv) Issue IV – Non-compliance with s 3(3) of  the 1985 Act; and

(v) Issue V – Non-compliance with s 5(2) of  the 1985 Act.

The Law On Habeas Corpus

[6] To provide context to the instant appeal, perhaps it would be useful at the 
outset to discuss briefly the history, scope and significance of  the writ of  habeas 
corpus.

[7] The term habeas corpus refers most commonly to a specific writ known in full 
as “habeas corpus ad subjiciendum”, a prerogative writ ordering that a prisoner be 
brought to the court so that it can be determined whether or not the prisoner is 
being imprisoned lawfully. Put simply, a writ of  habeas corpus is a challenge to 
the legality of  a prisoner’s detention. The words “habeas corpus” is a Latin law 
term. Its literal English translation is: “you have the body”.



[2019] 6 MLRA680
Chua Kian Voon

v. Menteri Dalam Negeri Malaysia & Ors

[8] The writ of  habeas corpus, described by Blackstone as the “great and 
efficacious writ, in all manner of  illegal confinement” (see: William Blackstone’s 
Commentaries on the Law of  England, 1st edn, 1765, vol 3 at p 131), functions as 
a judicial remedy aimed at preventing the arbitrary use of  executive power to 
imprison individuals unlawfully. The use of  habeas corpus has roots in English 
common law dating back to the fourteenth century. It was first expressed in 
the Magna Carta of  1215, which stated, “No free man shall be seized, or 
imprisoned, or disseized, or outlawed, or exiled, or injured in any way, nor 
we will enter on him or send against him except by the lawful judgment of  his 
peers, or by the law of  the land”.

[9] The habeas corpus remedy is recognised in the countries of  the Anglo-
American legal system but is generally not found in civil-law countries, 
although some of  them have adopted comparable procedures.

[10] In Malaysia, the Federal Constitution makes no explicit provisions for the 
writ of  habeas corpus. The legal basis for the writ of  habeas corpus in Malaysia 
is art 5(2) of  the Federal Constitution and ss 23, 28, and 365 of  the Criminal 
Procedure Code. In addition, there are statutory provisions in s 25(2) of  
the Courts of  Judicature Act 1964 (along with para 1 of  the Schedule) (see: 
Munusamy v. Subramaniam & Ors [1969] 1 MLRH 37).

[11] The writ of  habeas corpus is the fundamental instrument for safeguarding 
individuals against arbitrary and unlawful state action. In this connection, the 
observation made by Choor Singh J in Re Onkar Shrian [1969] 1 MLRH 160 as 
embraced by this court in Kerajaan Malaysia & Ors v. Nasharuddin Nasir [2003] 
2 MLRA 399, where the judgment of  Choor Singh J in Re Onkar Shrian (supra) 
was quoted as below is particularly instructive:

“Where the personal freedom of  an individual is wrongly interfered with 
by another, the release of  the former from illegal detention may be effected 
by habeas corpus. The illegal detention of  a subject, that is a detention 
or imprisonment which is incapable of  legal justification, is the basis of  
jurisdiction in habeas corpus.”

[12] The learned judge in Nasharuddin Nasir (supra) also quoted with approval 
the following passage in Short & Mellor’s Practice on the Crown Side of  the 
King’s Bench Division, 2nd edn at p 309:

“The primary object of  the writ is for the purpose of  bringing the body into 
court, and therefore, if  that is impossible, the writ ought not to issue. It should 
not be used punitively but only remedially. In R v. Barnado [1892] AC 316, 
Lord Halsbury said that he could not agree to the proposition that if  a court 
is satisfied that illegal detention has ceased before application for the writ 
has been made, nevertheless the writ might issue in order to vindicate the 
authority of  the court against a person who has once, though not at the time 
of  the issue of  the writ, unlawfully detained another or wrongfully parted with 
the custody of  another. In this the rest of  the court agreed.”
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[13] The writ of  habeas corpus is a powerful remedy in the sense that it is not 
discretionary. It is distinct from the prerogative writs such as those of  certiorari, 
prohibition and mandamus. The writ of  habeas corpus must be issued if  the court 
finds that the detenu is illegally or improperly detained. In Yeap Hock Seng 
@ Ah Seng v. Minister For Home Affairs, Malaysia & Ors [1975] 1 MLRH 378, 
Abdoolcader J (as His Lordship then was) had this to say at p 381:

“The grant of  habeas corpus is as of  right and not in the discretion of  the court 
as in the case of  such extraordinary legal remedies as certiorari, prohibition 
and mandamus. It is a writ of  right against which no privilege of  person 
or place can be of  any avail (R v. Pell and Offly 84 All ER 720). The heavy 
musketry of  the law will always be brought to bear upon any suggestion of  
unlawful invasion or infringement of  the personal liberty of  an individual in 
the form of  habeas corpus and kindred orders where necessary to grant relief  
when warranted. It was aptly put in the American case of  State ex rel Evans v 
Broaddus 245 Mo 123 140 that at least in times of  peace every human power 
must give way to the writ of  habeas corpus and no prison door is stout enough 
to stand in its way.”

[14] Where a detainee challenges his detention as being illegal, the burden 
lies on the detaining authority to show that the detention is legal. In SK 
Tangakaliswaran Krishnan v. Menteri Dalam Negeri Malaysia & Ors [2009] 2 
MLRA 631, Gopal Sri Ram FCJ held as follows at p 632:

“It is settled law that on an application for habeas corpus the burden of  
satisfying the court that the detention is lawful lies throughout on the 
detaining authority. See, Chng Suan Tze v. The Minister Of  Home Affairs & Ors 
And Other Appeals [1988] 1 MLRA 486. In Mohinuddin v District Magistrate, 
Beed AIR [1987] SC 1977, the Supreme Court of  India observed as follows 
in the context of  art 221 of  the Indian Constitution from which is drawn our 
art 151:

It is enough for the detenu to say that he is under wrongful detention, 
and the burden lies on the detaining authority to satisfy the court that the 
detention is not illegal or wrongful and that the petitioner is not entitled to 
the relief  claimed. This Court on more occasions than one has dealt with 
the question and it is now well-settled that it is incumbent on the State to 
satisfy the Court that the detention of  the petitioner/detenu was legal and 
in conformity not only with the mandatory provisions of  the Act but also 
strictly in accord with the constitutional safeguards embodied in art 22(5).”

[15] After the party who made the detention succeeded in proving that the 
detention is in accordance with the law, the onus then shifts to the detainee, 
especially if  he alleges bad faith (see: Karam Singh v. Menteri Hal Ehwal Dalam 
Negeri (Minister Of  Home Affairs), Malaysia [1969] 1 MLRA 412).

[16] A detainee is entitled to take advantage of  any technical defect which has 
the effect of  invalidating the detention (see: Ng Hong Choon v. Timbalan Menteri 
Hal Ehwal Dalam Negeri & Lagi [1994] 1 MLRA 375). Even if  the detention 
was originally made in the exercise of  a legal power, the said detention order 
subsequently becomes invalid over a passage of  time (see: Lui Ah Yong v. 
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Superintendent Of  Prisons Penang [1975] 1 MLRH 608; Jayaganesan Ramakrishnan 
v. Timbalan Menteri Dalam Negeri Malaysia & Ors [2019] 4 MLRA 623; Vishnu 
Telagan v. Timbalan Menteri Dalam Negeri Malaysia & Ors [2019] 5 MLRA 83).

[17] It must be borne in mind that the ambit of  judicial review of  the ministerial 
detention order issued under the 1985 Act is restricted and curtailed by ss 11C 
and 11D which provide as follows:

“Judicial review of  act or decision of  Yang di-Pertuan Agong and Minister

11C. (1) There shall be no judicial review in any court of, and no court 
shall have or exercise any jurisdiction in respect of, any act done or decision 
made by the Yang di-Pertuan Agong or the Minister in the exercise of  their 
discretionary power in accordance with this Act, save in regard to any question 
on compliance with any procedural requirement in this Act governing such 
act or decision.

(2) The exception in regard to any question on compliance with any 
procedural requirement in subsection (1) shall not apply where the grounds 
are as described in section 6A.

Interpretation of  “judicial review”

11D. In this Act, “judicial review” includes proceedings instituted by way of:

(a) an application for any of  the prerogative orders of  mandamus, 
prohibition and certiorari;

(b) an application for a declaration or an injunction;

(c) a writ of  habeas corpus; and

(d) any other suit, action or other legal proceedings relating to or arising 
out of  any act done or decision made by the Yang di-Pertuan Agong or 
the Minister in accordance with this Act.”

[18] It is apparent that the provisions of  ss 11C and 11D were inserted in the 
1985 Act with the intention to oust the court’s power to review all acts done 
or decision made in the exercise of  the minister’s discretionary powers except 
on non-compliance with any procedural requirements (see: Lee Kew Sang v. 
Timbalan Menteri Dalam Negeri Malaysia & Ors [2005] 1 MLRA 692; Mohd Faizal 
Haris (supra).

[19] Generally speaking, non-compliance with mandatory requirements will 
render a detention illegal. In Re Datuk James Wong Kim Min; Minister Of  
Home Affairs, Malaysia & Ors v. Datuk James Wong Kim Min [1976] 1 MLRA 
132 at p 145, Lee Hun Hoe (CJ Borneo) stated:

“Preventive detention is, therefore, a serious invasion of  personal liberty. 
Whatever safeguard that is provided by law against the improper exercise of  
such power must be zealously watched and enforced by the court. In a matter 
so fundamental and important as the liberty of  the subject, strict compliance 
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with statutory requirements must be observed in depriving a person of his 
liberty. The material provisions of  the law authorising detention without trial 
must be strictly construed and safeguards which the law deliberately provide 
for the protection of  any citizen must be liberally interpreted. Where the 
detention cannot be held to be in accordance with the procedure established 
by the law, the detention is bad and the person detained is entitled to be 
released forthwith. Where personal liberty is concerned an applicant in 
applying for a writ of habeas corpus is entitled to avail himself  of  any technical 
defects which may invalidate the order which deprives him of  his liberty. See 
Ex Parte Johannes Choeldi & Ors [1960] 1 MLRH 181.”

[Emphasis Added]

[20] In Muhammad Jailani Kasim v. Timbalan Menteri Keselamatan Dalam Negeri 
Malaysia & Ors [2006] 2 MLRA 230, this court in deciding a case concerning a 
detention order issued under the 1985 Act, held:

“[8] … The effect of  a breach of  such procedural requirements had been 
considered in a number of  cases. See, for example, Puvaneswaran Murugiah 
v. Menteri Hal Ehwal Dalam Negeri Malaysia & Anor [1991] 2 MLRH 255; Low 
Teng Hai v. Menteri Dalam Negeri Malaysia & Ors [1992] 2 MLRH 144 and Aw 
Ngoh Leang v. Inspector General Of  Police & Ors [1992] 1 MLRA 587. It has been 
recognised in these cases that a procedural requirement may be mandatory 
or directory. A mandatory requirement is one that goes to the root of the 
matter and is of direct relevance to the detention order. The breach of a 
mandatory requirement will render the detention order invalid without 
the need to establish any prejudice. The breach of  a procedural requirement 
which is directory will not be significant provided that there is substantial 
compliance with the rules with no prejudice having been suffered by the 
detainee. However, it must be observed that the power of  the court to intervene 
is limited to only matters of  compliance with procedural requirements …”

[Emphasis Added]

[21] We now turn to consider the issues raised by the appellant in this instant 
appeal.

Issues (i) And (ii) – Representation To The Board (Non-Compliance With 
Section 9(2) Of The 1985 Act And Rule 3(1) And (6) Of 1987 Rules)

[22] We have considered issues (i) and (ii) together as they involved the same 
question of  law and fact i.e. matters concerning the service of  detention order 
on the appellant for the purpose of  making representation to the Board.

[23] To recapitulate, issue (i) concerned the failure on the part of  Inspector 
Mohamad Faizal to inform the appellant of  the latter’s right to make 
representation before the Board, while issue (ii) concerned the failure on the 
part of  the respondents to inform the Secretary of  the Board of  the service of  
the detention order.
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The Appellant’s Submission

[24] The appellant contended that he was not properly briefed of  his rights 
to make representation to the Board by Inspector Mohamad Faizal in the 
language or dialect that he is fluent in. Instead, it was alleged that he was 
directed to enquire about his rights during the detention from one of  the 
detainees available at the material time by the name of  Clement Tseu. 
According to the appellant, this was never rebutted in the affidavit-in-reply of  
Inspector Mohamad Faizal.

[25] The appellant further contended that, if  there was explanation given by 
one Constable Tong Wilson in the language or dialect that he is fluent in, this 
should be reflected in the detention order.

[26] The appellant also argued that a statutory form (Form I) must be filled 
up and the failure to do so would tantamount to procedural non-compliance. 
According to the appellant, this was the reason he refused to fill up some 
columns in and sign Form I. Notwithstanding the incompleteness of  Form I, 
the appellant contended that it was obligatory upon the respondents to inform 
the Secretary of  the Advisory Board of  the service of  Form I. This part was, 
however, left blank by the respondents.

The Respondents’ Submission

[27] The respondents averred that the appellant had indeed been briefed of  
his rights in Mandarin by Constable Tong Wilson. However, Constable Tong 
Wilson admitted in his affidavit-in-reply that he had overlooked the language/
dialect column in the detention order which had inadvertently left blank. 
According to him, the mistake was purely his and the appellant had not been 
prejudiced by such omission, because he had in fact briefed the appellant.

Our Decision On Issues (i) And (ii)

[28] The starting point is to set out the key statutory provisions relevant to the 
issues.

[29] Section 9(1) of  the 1985 Act provides that a detainee is entitled to make 
representation to the Board; while s 9(2) of  the 1985 Act stipulates the procedure 
leading up to making representation by a detainee. It reads:

“Representation against detention order

9.(1) A copy of  every order made by the Minister under subsection 6(1) shall 
as soon as may be after the making thereof  be served on the person to whom 
it relates, and every such person shall be entitled to make representations to 
an Advisory Board.

(2) For the purpose of  enabling a person to make representations under 
subsection (1) he shall, at the time of service on him of the order –
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(a) be informed of his rights to make representations to an Advisory 
Board under subsection (1); and

(b) ...”

[Emphasis Added]

[30] Rules 3(1) and 3(6) of  the 1987 Rules provide the procedural requirements 
for service of  the detention order. Rule 3(1) reiterates the requirement provided 
in s 9(2) above that service and explanation must take place concurrently. Rule 
3(6) on the other hand provides the mechanism where a detainee refuses to 
accept service. Both rules are reproduced below:

“Procedure for making representation.

3.(1) When any person is served with a detention order, the police officer 
serving the detention order shall at the same time:

(a) inform that person of his right to make representations against the 
detention order; and

(b) provide him with three copies of Form I prescribed in the Schedule 
and obtain from him an acknowledgement of  the receipt thereof.

…

(6) A detained person who refuses to accept service of  any document at the 
time when he was served with the detention order may request the Officer 
in Charge to serve Form I on him, and the Officer in Charge shall on such 
request being made, serve three copies of  Form I on the detained person and 
inform the Secretary of  such service.”

[Emphasis Added]

[31] We have considered the appellant’s allegation that he was referred to 
another detainee by the name of  Clement Tseu for the purpose of  explaining 
his right to make representations to the Board. The allegation was, however, 
not supported by any evidence on record. Jurisprudence dictates that mere 
allegation is not evidence and is not equivalent to proof. A party’s self-serving 
affidavit that is not supported by evidence is not sufficient to establish an 
alleged fact.

[32] However, we recognised that there was some force in the appellant’s 
argument that the failure on the part of  Constable Tong Wilson to fill up the 
column in Form 1 was a non-compliance with the statutory requirement. The 
fact that the column for the language in which the interpretation given by 
Constable Tong Wilson was left blank was not in dispute. The respondents 
did not file any affidavit to deny this fact. Exhibit MF-1 at p 206 (vol 3 of  
the Appeal Record) appended to the affidavit of  Inspector Mohamed Faizal 
revealed that the column for the language in which the interpretation given by 
Constable Tong Wilson was indeed left blank.
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[33] In our considered opinion, the provisions of  s 9(1) of  the 1985 Act and r 
3(i) of  the 1987 Rules required strict compliance and the failure on the part of  
Constable Tong Wilson to fill up the column was indeed fatal. When the form 
was blank, we can only infer that the interpretation did not take place. This 
failure lends support to the allegation of  the appellant. It has casts doubt as to 
whether the explanation did or did not take place. Consequently, we held that 
there was non-compliance with the statutory requirements as provided under 
those provisions.

Issue (ii)

[34] As regards issue (ii), we were of  the considered view that it was incumbent 
upon the respondents to convey to the Secretary of  the Board of  the service of  
three (3) copies of  Form I to the appellant. The language of  r 3(6) of  the 1987 
Rules is lucidly expressed.

[35] It is important to emphasise that the present appeal relates to the appellant’s 
complaint of  the failure of  the respondent to inform the Secretary of  the Board 
of  the service of  Form I. It is clear from the affidavit of  the appellant that 
he refused to accept any documents, including Form I, as the appellant was 
not satisfied with the explanation given by Inspector Mohamad Faizal when 
serving the detention order on him. This can be seen in the appellant’s affidavit 
at paras 5 to 7 which state as follows:

“… sesungguhnya Insp. Mohamad Faizal bin Mahzir telah memberitahu 
saya bahawa tujuan representasi dijalankan adalah untuk membuat bantahan 
terhadap Perintah Tahanan sahaja. Oleh itu, saya enggan menerima apa-apa 
dokumen yang hendak disampaikan kepada saya.

... saya enggan menerima Borang I ini dan dokumen-dokumen lain yang 
hendak disampaikan saya oleh pihak responden dan dengan ini, saya enggan 
mengisikan ruangan-ruangan sepertimana yang dinyatakan oleh Insp. 
Mohamad Faizal bin Mahzir di perenggan 22 afidavit jawapannya.

… saya sesungguhnya enggan untuk menandatangani ruangan tandatangan 
oleh sebab saya enggan menerima apa-apa dokumen yang hendak disampaikan 
kepada saya dengan perintah tahanan itu.”

[Emphasis Added]

[36] In our considered opinion, the receipt of  Form 1 by the appellant is not a 
pre-condition for the respondent to convey to the Board of  the service of  Form 
1 to the appellant. Rule 3(6) of  the 1987 Rules merely stipulates for a situation 
where an appellant refuses to accept any document at the time when he is 
served with a detention order. It does not absolve Inspector Mohamad Faizal 
bin Mahzir from informing the Secretary of  the Board of  the service of  three 
(3) copies of  Form 1 to the appellant.
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[37] In light of  the foregoing reasons, we held that the respondent had failed to 
comply with the requirements of  s 9(2) of  the 1985 Act and r 3(6) of  the 1987 
Rules.

Issue (iii) – Investigation Stage: Recorded Statement Bears No Date (Non-
Compliance With Section 4(5) Of The 1985 Act)

The Appellant’s Submission

[38] The appellant contended that the statement recorded during the 
investigation was never supplied to him. The appellant referred us to the 
affidavit-in-reply of  Inspector Mohamad Faizal and contended that only the 
date and not the time was mentioned in the affidavit. Also, the time when the 
investigation took place cannot be verified in the affidavit-in-reply of  Corporal 
Mei Ling. Hence, the appellant posited that this was a clear contravention of  
s 4(1) and (5) of  the 1985 Act.

[39] In support of  his submission, the appellant relied on the decision of  this 
court which affirmed the High Court’s decision in the case of  Chong Chuan 
Sze v. Timbalan Menteri Dalam Negeri & Ors (Criminal Appeal No: 05-60-
2010(C)). At the High Court, it was found that the respondents in that case had 
contravened s 4(5) of  the 1985 Act in which the police had failed to provide 
an interpreter during the course of  investigation. It was further held that there 
was non-compliance with the said section and consequently the High Court 
granted the writ of  habeas corpus to the appellant.

[40] The appellant also referred us to the case of  Tan Seng Kuan lwn. Timbalan 
Menteri Dalam Negeri, Malaysia & Yang Lain [2019] MLRHU 276, where it was 
held by the High Court that the respondents in that case had contravened s 4(5) 
of  the 1985 Act by failing to furnish the statement made during investigation 
to the appellant in that case.

The Respondents’ Submission

[41] In reply, the respondents averred that it was not a requirement under the 
law for them to furnish the appellant with the recorded statement. In support 
of  his submission, the respondents had placed reliance on the decision of  the 
High Court in the case of  Yap Ser Yong lwn. Timbalan Menteri Dalam Negeri & 
Yang Lain [2018] MLRHU 180. The respondents contended that the impugned 
statement was protected under s 14 of  the 1985 Act and, therefore, the refusal 
to furnish was justifiable. The respondents also relied upon two other decisions 
of  this court, which had affirmed the decisions of  the High Court in the 
cases of  Menteri Dalam Negeri Malaysia & Yang Lain lwn. Nagarajan Balakisnan 
[Rayuan Jenayah No: 05-221-09-2017(B)] and Muhammad Nawawi Tee Abdullah 
v. Timbalan Menteri Dalam Negeri Malaysia & Ors [Criminal Appeal: 05(HC)-
2-01-2019(B)]. The respondents further argued that the appellant had never 
requested to be supplied with his recorded statement for the purpose of  making 
representation.
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[42] On the issue of  the failure to state the time of  investigation, the respondents 
supported the finding of  the High Court that the appellant had failed to append 
to the latter’s affidavit the impugned recorded statement as an exhibit to fortify 
his argument. Hence, the High Court opined that this issue was devoid of  any 
merit. The respondents relied on the decision of  this court in L Rajanderan R 
Letchumanan v. Timbalan Menteri Dalam Negeri Malaysia & Ors [2010] 2 MLRA 
182 and cited the following passage of  the case: “the manner on conducting 
the investigations and arrests at this stage, is neither a condition precedent nor 
a matter which has a direct link with the detention order and thus not a ground 
for judicial review”.

[43] Now, s 4(1) and (5) of  the 1985 Act is in the following terms:

“Examination of  persons acquainted with the facts and circumstances of  case.

4.(1) For the purpose of  satisfying the Minister that an order under subsection 
6(1) should be made and for the purpose of  enabling the Minister to furnish 
a statement under paragraph 9(2)(b), a police officer making an investigation 
under this Act may direct any police officer not below the rank of  Sergeant 
to examine orally any person supposed to be acquainted with the facts and 
circumstances of  the case and shall reduce into writing any statement made 
by the person so examined.

…

(5) A statement made by any person under subsection (1) shall bear the date 
and time of  making thereof  and shall be signed by the person making it or 
affixed with his thumbprint, as the case may be, after it has been read to him in 
the language in which it was made and after he has been given an opportunity 
to make any corrections he may wish.”

[Emphasis Added]

[44] We do not propose to embark on a general review of  the cases cited. 
Suffice to say that the issues involved in those cases were entirely different from 
the present case.

[45] In our considered opinion, the provisions of  s 4(1) and (5) of  1985 Act are 
very clear. It is trite that where the words are clear and unambiguous, a court 
should give effect to the plain words. In Megat Najmuddin Dato’ Seri (Dr) Megat 
Khas v. Bank Bumiputra Malaysia Bhd [2002] 1 MLRA 10, citing the decision of  
the Supreme Court of  India in the case of  Hira Lal Ratan Lal v. The Sales Tax 
Officer, Section III, Kanpur AIR [1973] SC 1034, this court observed:

“In construing a statutory provision, the first and foremost rule of 
construction is the literary construction. All that we have to see at the very 
outset is what does that provision say? If the provision is unambiguous and if 
from that provision the legislative intent is clear, we need not call into aid 
the other rules of construction of statutes.”

[Emphasis Added]
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[46] In Lock Wee Kock v. Menteri Hal Ehwal Dalam Negeri & Anor [1993] 1 MLRA 
463, the facts were very similar to the present case where the appellant was 
arrested and detained by the police under s 3(1) of  the 1985 Act. In determining 
whether a provision is mandatory or otherwise, the Supreme Court had this to 
say:

“The use of  the word ‘may’ and ‘shall’ has led to some confusion in the 
interpretation of  provision of  a statute. In ordinary usage, the word ‘may’ 
is permissive and the word ‘shall’ is imperative. The courts have always 
construed these words with reference to the context in which it is used. In 
order to find out whether these words are being used in a directory or 
mandatory sense, the intent of the legislature should be looked into, along 
with the pertinent circumstance. If  it appears to be the settled intention of  
the legislature to convey the sense of  compulsion, then whether the word 
‘may’ or ‘shall’ is used, it has mandatory effect. Perhaps the task or the court 
in interpreting these words would be solved if  the Interpretation Acts 1948 
and 1967 (consolidated and revised 1989) were to contain such provisions as 
that found in s 37 of  the Barbados Interpretation Act:

- Laws of  Barbados Cap 1 which states –

In an enactment passed or made after 16 June 1996, the expression ‘shall’ 
shall be construed as imperative and the expression ‘may’ as permissive and 
empowering.”

[Emphasis Added]

[47] The issue of  whether a provision is mandatory or directory is question of  
law. We recognise that the use of  the word “shall”, although significant, does 
not invariably create a mandatory duty. However, the general rule is that when 
the legislature uses the word “shall”, it suggests, although not conclusive, that 
the provisions are intended to be mandatory.

[48] It can clearly be seen that the phrase “date and time” in s 4(5) of  the 
1985 Act is preceded by the word “shall” and the word “date” is immediately 
followed by the word “and”. Therefore, the words “date and time” must be read 
conjunctively. In our considered opinion, no part of  a legislative enactment is 
to be treated as insignificant or unnecessary, and there is a presumption of  the 
purpose behind every sentence, clause or phrase and no word in a statute is to 
be treated as superfluous.

[49] For the stated reasons, we, therefore concluded that the statutory 
requirement under s 4(5) of  the 1985 Act to state the date and time was 
mandatory. Failure to comply with the said section by not stating the time 
would render the detention unlawful.

[50] Further to our above conclusion, we found no merit in the respondents’ 
contention that there is no legal requirement on them to provide the appellant 
with his recorded statement. We were equally perplexed by the conclusion 
of  the court below that the appellant was unable to fortify his argument by 
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failing to append a copy of  his recorded statement to prove that the time was 
not stated. The perplexity becomes apparent if  we ask the question: how is 
someone to append proof  that a document is defective if, in the first place, he 
is not supplied with it?

[51] There is nothing in the 1985 Act (apart from s 14), expressly enabling the 
respondents the right to withhold the recorded statement from the appellant. 
For clarity, we analogously referred to s 113 of  the Criminal Procedure Code. 
Section 113(1) expressly stipulates that no statement made by any person to a 
police officer in the course of  a police investigation made under the relevant 
Chapter of  the Code shall be used in evidence. That is the general rule. The 
rest of  the said s 113 stipulates situations when such a recorded statement 
may be admissible. Most notably, s 113(3) expressly requires that where the 
accused had made a statement during the course of  a police investigation, such 
statement may be admitted in evidence-in-support of  his defence during the 
course of  the trial.

[52] The concept of  fair trial necessitates the observance of  the “equality of  
arms” principle that each party must be afforded a reasonable opportunity to 
present his or her case and that such person not be placed at a disadvantage 
vis-à-vis his opponent. In support of  that proposition, we refer to the decision 
of  the High Court in PP v. Mohd Fazil Awaludin [2009] 1 MLRH 528, at para 12 
which decision was subsequently cited with approval by this court in Dato Seri 
Anwar Ibrahim v. PP [2010] 1 MLRA 131. While said cases related generally to 
ordinary criminal proceedings, we see no reason why the same principle ought 
not to apply with equal force to habeas proceedings. We held a similar view in 
our most recent judgment on this subject in Mohammad Azanul Haqimi Tuan 
Ahmad Azahari v. Timbalan Menteri Dalam Negeri Malaysia & Ors [2019] 5 MLRA 
1, at para 18, that laws which deprive a subject of  his right to personal liberty 
ought to be accorded the same strict construction as penal laws.

[53] Now, on s 14 of  the 1985 Act, we were of  the view that the respondents’ 
reliance on that provision was, with respect, unsustainable on the facts of  the 
present case. The said section reads:

“14. Nothing in this Part or in any rules or regulations made thereunder shall 
require the Minister or any member of  an Advisory Board or any Inquiry 
Officer or any public servant to disclose facts or to produce documents which 
he considers to be against the national interest to disclose or produce.”

[54] It would appear that the section allows the Inquiry Officer the general 
right to withhold disclosure or production of  any document including the 
appellant’s recorded statement. The operative words of  that section are found 
in the last two lines where the relevant persons need not disclose documents, 
“if  they consider it against the national interest to disclose or produce”.

[55] We had perused the evidence on record and found no reason was proffered 
by the Inquiry Officer, especially in her affidavit-in-reply dated 13 September 
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2018, why she thought it would be against national interest to disclose or 
produce to the appellant his recorded statement.

[56] In this instant appeal, the appellant’s personal liberty was at stake. The 
appellant was detained under 1985 Act without trial where some of  the 
important legal safeguards such as the presumption of  innocence until proven 
guilty according to law in a public trial and the burden on the prosecution to 
prove every element of  an offence beyond reasonable doubt were denied to the 
appellant. Therefore, it is incumbent upon the respondents to give reason for 
the failure to produce to the appellant his recorded statement.

[57] In R v. Secretary of  State for Home Department, ex parte Doody [1994] 1 AC 
531, the House of  Lords held that the classes of  case where there is a duty to 
give reasons include:

(i) where the subject-matter is an interest so highly regarded by the 
law (eg personal liberty) that fairness requires that reasons, at least 
for particular decesions, be given as of  right; and

(ii) where the decision appears aberrant, fairness may require reasons 
so that the recipient may know whether the aberration is in the 
legal sense real or apparent.

[58] Further, if  there is no explanation given, the court will assume that there is 
no reason. In R v. Secretary of  State for Trade and Industry, ex parte Lonrho [1989] 1 
WLR 525, the House of  Lords held that the absence of  reasons for a decision 
where there was no statutory duty to provide reason cannot by itself  provide 
any support “for the suggested irrationality of  the decision” (at pp 539-540), 
but the significance of  the absence of  reason is that if:

“… all other known facts and circumstances appear to point over whelmingly 
in favour of  a different decision, the decision maker who has given no reasons, 
cannot complain if  the court draws the inference that he had no reason for 
his decision.”

[59] Therefore, the respondents would necessary need to provide credible 
reasons as to why they saw it necessary to involve s 14 of  the 1985 Act. Here, 
there were no such reason given.

[60] This was the other reason supporting our conclusion that the appellant’s 
detention was unlawful.

Issue (v) – Inquiry Stage: Delay In Conducting Inquiry (Non-Compliance 
With Section 5(2) Of The 1985 Act)

The Appellant’s Submission

[61] The appellant submitted that there was inordinate delay in holding the 
inquiry. As the facts have it, the inquiry was held 21 days after the Inquiry 
Officer Nadia binti Mohd Izhar received the investigation report from Inspector 
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Mohamad Faizal. The appellant contended that this had prejudiced him. It 
was further contended that the explanation given by the Inquiry Officer was 
unsatisfactory and purely administrative. It was argued that the appellant’s 
rights to liberty and security were violated due to the length of  delay in holding 
the inquiry.

The Respondents’ Submission

[62] In reply, the respondents submitted that from the affidavit of  the Inquiry 
Officer Nadia binti Mohd Izhar (at pp 81 - 88, Vol 2, Appeal Record), it could 
be seen that the requirements under s 5 had been complied with. The Inquiry 
Officer had ensured that the inquiry had been conducted in a language that 
the appellant understood viz Bahasa Malaysia and that the appellant had 
given out his statement voluntarily without any coercion. Therefore, there 
was no procedural non-compliance of  s 5 of  the 1985 Act on the part of  the 
respondents as alleged by the appellant.

Our Decision On Issue (v)

[63] The relevant statutory provisions on this issue are as follows:

“i. Section 5(2) of  the 1985 Act

Inquiry Officer

5.(2) Upon receiving the report under subsection 3(3), the Inquiry Officer 
shall inquire whether there are reasonable grounds for believing that such 
person has been or is associated with any activity relating to or involving the 
trafficking in dangerous drugs.

…

(4) An Inquiry Officer shall submit his report in writing to the Minister within 
such period as may be prescribed by the Minister by regulations made under 
this Act.”

[Emphasis Added]

[64] For clarity, the appeal before us did not concern the manner in which 
the inquiry was conducted as stipulated under s 5(3), but rather on the time 
taken by the Inquiry Officer to conduct the inquiry against the appellant upon 
receiving the police investigation report on 25 October 2017, as stipulated 
under s 5(2) of  the 1985 Act.

[65] It is beyond argument that there is no provision in the 1985 Act that 
specifies the period within which the Inquiry Officer is required to conduct 
the inquiry. To the best of  our knowledge, the Minister has yet to exercise 
his power under s 22(2)(d) of  the 1985 Act which allows him to “prescribe 
anything which may be prescribed under the Act” on this matter.
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[66] The exercise of  the Minister’s discretionary power in prescribing the time 
period had been decided by the Supreme Court in Lock Wee Kock (supra) where 
the court held:

“It will be seen that Parliament has fixed the time periods under s 3(2) of  
the Act, but leaves it entirely to the Minister to fix the period within which 
the report is to be submitted under ss 3(3) and 5(4) of  the Act. We are quite 
appreciative of  the reasons why Parliament leaves it to the discretion of  the 
Minister to fix the period. The Minister has to take into consideration the 
amount of  work and time which is taken up by the police and the inquiry 
officer to complete their investigation and inquiry. A simple and straight 
forward case may take few days to complete, while a complicated one may take 
longer. If  the Minister fixes a time period within which the police investigating 
officer is to submit his report under s 3(3) or the inquiry officer under s 5(4) of  
the Act, that period may not be sufficient where the case will involve a lengthy 
investigation or inquiry and this may result in the reports not being complete 
in the sense that matters which ought to be investigated or inquired into are 
left out. This will impose difficulty on the Minister to act under s 6(1) of  the 
Act, when deciding to make or not to make the detention order.

The time may come when the Minister, through his experience in dealing with 
this matter, can positively assess what should be the time period within which 
the police investigating officer or the inquiry officer can certainly complete his 
report and, until the Minister can come to that conclusion, he should not fix 
the time by exercising his powers under ss 3(3) and 5(4) of  the Act. We are 
of  the view that for the reasons given, the words ‘as may be prescribed by the 
Minister’ found in both sections ought to be treated as conferring a power to 
prescribe, exercisable at his discretion, and not mandatory. The fact that no 
period has been prescribed by the Minister within which the reports are to 
be submitted by the investigating officer under s 3(3) or by the inquiry officer 
under s 5(4) of  the Act does not vitiate the process leading to the detention 
order being made by the Minister.”

[67] Section 5(4) of  the 1985 Act allows the Minister to prescribe regulations 
stipulating time but as apparent from the above, the Minister has not done 
so. We then turned to s 54(2) of  the Interpretation Acts 1948 and 1967 which 
stipulates that where no time is prescribed within which anything shall be 
done, that thing shall be done with all convenient speed and as often as the 
prescribed occasion requires. Simply put, for any matter where time has not by 
law been prescribed, such matter ought to be completed as soon as practicable 
and without inordinate delay.

[68] As the burden to prove the detention was lawful lies on the detaining 
authority, whether the report was completed with convenient speed or 
without inordinate delay remains a matter for the detaining authority i.e. the 
respondents, to establish. It is trite that where there is delay on the part of  the 
respondents to complete the report with “convenient speed”, it is incumbent 
upon the respondents to discharge the burden of  proffering a satisfactory 
explanation for the delay. Thus, as we have eluded to earlier, if  there is no 
explanation given, the court will assume that there are no reasons.
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[69] We accordingly examined the evidence on record particularly the 
affidavits deposed by the Inquiry Officer, Nadia binti Mohd Izhar. We found 
none of  her affidavits nor do any other affidavits from the respondents provide 
any credible reasons for the 21-day delay. The only reasons she gave in paras 
7 and 8 of  her affidavit-in-reply dated 13 September 2018 were that she could 
only conduct physical examination on the appellant because she needed to 
read the file, examine the documents and the other subjects (witnesses). These, 
with respect, hardly constitute reasons because they are procedural matters 
which every other Inquiry Officer in her place would have to perform. The 
court cannot simply accede to the Inquiry Officer’s plea of  heavy workload 
as basis for the delay to conduct inquiry against the appellant under s 5(2) of  
the 1985 Act. If  this plea was to be accepted, it would become a source of  
justification for prolonged and unacceptable delay in conducting the inquiry 
and this would impair the interest of  the appellant.

[70] For the reasons aforementioned and in the absence of  credible reasons 
for the delay, we had no option but to conclude that the 21-day delay in the time 
taken for the Inquiry Officer to conduct her inquiry against the appellant was 
inordinate and not with “convenient speed”. This, to us was another reason 
rendering the detention unlawful.

Issue (iv) – Representation: Delay In Reminding Rights (Non-Compliance 
With Rule 3(3) Of The 1987 Rules)

The Appellant’s Submission

[71] At the outset, it must be noted that this matter had not been dealt with by 
the learned High Court Judge in his grounds of  judgment dated 30 June 2019.

[72] Be that as it may, the appellant challenged his detention under s 6A(1)(a)(i) 
of  the 1985 Act on the ground that there was non-compliance with r 3(3) of  
the 1987 Rules which requires the Officer-in-Charge of  the Centre to remind 
a detainee of  his rights to make representations against his detention to the 
Board. The challenge on this issue was mounted on the ground that the 
reminder was given three days after he was detained at the Centre.

[73] The appellant contended that the three-day gap was not satisfactorily 
explained and the Officer-in-Charge of  the Centre can only come to the Centre 
on 26 November 2017 to explain to him of  the rights after the weekend had 
lapsed. The appellant referred to s 54(2) of  the Interpretation Acts 1948 and 
1967 and the Federal Court orders in the case of  Khor Kok Kheng v Timbalan 
Menteri Dalam Negeri, Malaysia (Criminal Appeal No: 05-268-11-2017) and the 
case of  Kumaran Suppiah v. Dato Noh Hj Omar & Anor [2006] 2 MLRA 223 to 
support his submission.
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The Respondents’ Submission

[74] The respondents submitted that the delay in bringing the appellant to the 
Centre from Sabah Contingent Central Prison in Kota Kinabalu was due to 
administrative and logistic reasons.

[75] The respondents relied upon ss 6A(1)(a)(i) & (ii) of  the 1985 Act and the 
case of  Jason Wong Teck Siong v. Timbalan Menteri Dalam Negeri & Yang Lain 
(Criminal Appeal No: 05(HC)-130-05-2018(W)) in support of  their submission.

[76] The respondents also referred us to the affidavit of  Ramli Hussain, the 
Officer-in-Charge of  the Centre and averred that the appellant was brought 
into the Centre late in the evening of  23 November 2017. Further, 24 & 25 
November 2017 were weekend public holidays in the state of  Johor. It was 
contended that there was no non-compliance of  s 9(1) of  the 1985 Act as the 
appellant had been briefed of  his rights when the detention order was served on 
him on 17 November 2017 before he was sent to the Centre.

Our Decision On Issue (iv)

[77] Rule 3(3) of  the 1987 Rules provides:

“Procedure for making representation.

3.(3) When a detained person is brought to a place of  detention, the Officer in 
Charge shall as soon as practicable remind the person of his right to make 
representations.”

[Emphasis Added]

[78] We were of  the considered view that there was no inordinate delay on 
the part of  the Officer-in-Charge in explaining the appellant’s right to make 
representation against his detention order to the board. His explanation was 
reasonable, given the timing in which the appellant was brought in to the 
Centre was on a Thursday (23 November 2017). We took judicial notice that 
Fridays and Saturdays were the designated weekend public holidays in the state 
of  Johor. Upon returning to work on Sunday (26 November 2017), he acted as 
required by r 3(3) of  the 1987 Rules and explained to the appellant of  his rights 
to make representation before the Board. In the circumstances of  the case, the 
conduct of  the Officer-in-Charge of  the Centre was reasonable and practical.

[79] Considering the evidence in entirety, we were not persuaded that the 
Officer-in-Charge of  the Centre had failed to comply with the requirement of  
r 3(3) of  the 1987 Rules.

[80] Before departing from the present appeal, we would like to emphasis 
that under the provision of  1985 Act, non-compliance with any procedural 
requirements are the only safeguard available to detenu since the court is not 
allowed to go beyond the subjective satisfaction of  the minister. Therefore, the 
procedure requirements must be strictly and faithfully complied with.
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[81] In Kamleshwar Ishwar Prased Patel v. Union of  India and Others [1985] 2 SCC 
54, the Supreme Court of  India observed at para 49:

“The history of  liberty is the history of  procedural safeguards. These 
procedural safeguards are required to be zealously watched and enforced by 
the court and their rigour cannot be allowed to be diluted on the basis of  
alleged activities of  the detenu.”

[82] The Supreme Court of  India also quoted with approval the following 
observation made in Ratan Singh v. State of  Punjab and Others [1981] 4 SCC 
1981:

“But the laws of  preventive detention afford only a modicum of  safeguards 
to persons detained under them, and if  freedom and liberty are to have any 
meaning in our democratic set-up, it is essential that at least those safeguards 
are not denied to the detenus.”

Conclusion

[83] For the foregoing reasons, we were of  the view that the learned High 
Court Judge had erred in arriving at the decision that he did and it behoved this 
court to intervene. Consequently, the learned judge’s decision in this instant 
appeal must be set aside and we allowed the appeal and issued the writ of  
habeas corpus and the appellant should be released forthwith.
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In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)

 Subramaniam Govindarajoo 
V. Pengerusi, Lembaga Pencegah Jenayah & Ors[2016] 3 MLRH 145
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of money or criminal breach of trust, it is settled law that the burden of proof is the criminal standard 
of proof beyond reasonable doubt, and not on the balance of probabilities. it is now well established 
that an allegation of criminal fraud in civil or crimi...
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AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...

          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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ACT 593

Section      Preamble     Amendments       Timeline        Dictionary     Main Act   

3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.
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Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - Non-compliance of Prevention of Crime Act 1959 - Validity of remand order - Whether remand order 
complied with - Whether appointment of Inquiry Of�icer authorised - Whether establishment of Prevention of Crime Board proper - Whether copy of decision failed to be served 
- Whether discrepancy in statement in writing by inspector and �inding of Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the following orders: (a) an order of certiorari and/or declaration to quash the decision of the 1st respondent; 
and (b) an order of certiorari and/or declaration to quash the decision of the respondents for an order to place the applicant under restricted residence with police 
supervision pursuant to s 15(1) of Prevention of Crime Act 1959 ("POCA"). The applicant challenged the validity of the said police supervision order and contended that there 
was non-compliance by the respective respondents concerning not only his arrest and remand but also the subsequent steps in the process which among others led to the 
making of the police supervision order which the applicant alleged was null and void. The grounds relied on to challenge included: (i) the invalidity of the remand order 
issued against the applicant; (ii) the non-compliance of the remand order which stated that he was remanded at Balai Polis Bercham; (iii) the unauthorised appointment of 
the Inquiry Of�icer; (iv) the failure of the Prevention of Crime Board ("the Board") to comply with s 7B of POCA in respect of its establishment; (v) the non-compliance of s 
10(4) of POCA based on the failure of the Board to serve a copy of its decision; and (vi) the discrepancy in the statement in writing by the Inspector and the �inding of the 
Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave granted was only con�ined to the police supervision order by the Board. There was no complaint �iled or 
any appeal made regarding the two remand orders given by the Magistrate and the applicant could not protest detention pursuant to the said remand orders. Furthermore 
all the necessary requirements in making the application for remand had been complied with and no irregularity in terms of procedure which could taint the legality of the 
remand order. (paras 20, 21 & 25)

(2) The applicant averred that the log book would show that he was not remanded at Balai Polis Bercham (as per the remand order). The production of the log book was 
irrelevant. The applicant had never applied for discovery of documents and for the applicant to raise the issue was unfair to the respondents. The evidence remained as per 
the application, statement, af�idavit in support, af�idavits in opposition, af�idavit in reply and the exhibits produced. Based on the evidence available, the applicant was 
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 SUBRAMANIAM GOVINDARAJOO 
v. 

PENGERUSI, LEMBAGA PENCEGAH JENAYAH & ORS
 
High Court Malaya, Ipoh
Hayatul Akmal Abdul Aziz JC
[Judicial Review No: 25-8-03-2015]
28 March 2016

Civil Procedure : Judicial review - Application for - Restrictive order - 
Non-compliance of Prevention of Crime Act 1959 - Validity of remand 
order - Whether remand order complied with - Whether appointment of 
Inquiry Of�icer authorised - Whether establishment of Prevention of 
Crime Board proper - Whether copy of decision failed to be served - 
Whether discrepancy in statement in writing by inspector and �inding of 
Inquiry Of�icer rendered detention a nullity

In this application for judicial review, the applicant prayed for the 
following orders: (a) an order of certiorari and/or declaration to 
quash the decision of the 1st respondent; and (b) an order of 
certiorari and/or declaration to quash the decision of the respondents 
for an order to place the applicant under restricted residence with 
police supervision pursuant to s 15(1) of Prevention of Crime Act 1959 
("POCA"). The applicant challenged the validity of the said police 
supervision order and contended that there was non-compliance by 
the respective respondents concerning not only his arrest and remand 
but also the subsequent steps in the process which among others led 
to the making of the police supervision order which the applicant 
alleged was null and void. The grounds relied on to challenge 
included: (i) the invalidity of the remand order issued against the 
applicant; (ii) the non-compliance of the remand order which stated 
that he was remanded at Balai Polis Bercham; (iii) the unauthorised 
appointment of the Inquiry Of�icer; (iv) the failure of the Prevention of 
Crime Board ("the Board") to comply with s 7B of POCA in respect of 
its establishment; (v) the non-compliance of s 10(4) of POCA based on 
the failure of the Board to serve a copy of its decision; and (vi) the 
discrepancy in the statement in writing by the Inspector and the 
�inding of the Inquiry Of�icer.

Held (dismissing the application with costs):

(1) The remand order was not an issue to be tried because the leave 
granted was only con�ined to the police supervision order by the 
Board. There was no complaint �iled or any appeal made regarding the 
two remand orders given by the Magistrate and the applicant could 
not protest detention pursuant to the said remand orders. 
Furthermore all the necessary requirements in making the 
application for remand had been complied with and no irregularity in 
terms of procedure which could taint the legality of the remand order. 
(paras 20, 21 & 25)
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JCT LIMITED v. MUNIANDY NADASAN & 
ORS AND ANOTHER APPEAL 
of money or criminal breach of trust, it is settled law that the burden of proof is the criminal standard 
of proof beyond reasonable doubt, and not on the balance of probabilities. it is now well established 
that an allegation of criminal fraud in civil or crimi...

          20 November 2015                [2016] 2 MLRA 562

AISYAH MOHD ROSE & ANOR v. PP
criminal law : criminal breach of trust - misappropriation of cheques - appellants convicted and 
sentenced for criminal breach of trust and money laundering - appeal against convictions and 
sentences - whether charges defective - whether any evidence of entrustment...

          13 November 2015                [2016] 1 MLRA 203

criminal breach of trust
Whoever, being in any manner entrusted with property of with any domination over 
property dishonestly misappropriates or converts to his own use that property, or 
dishonestly uses or disposes of that property in violation of any directly of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made, touching the discharge of such trust, or wilfuly 
su�ers any other person so to do, commits criminal breach of trust.
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CRIMINAL PROCEDURE CODE (REVISED 1999)
ACT 593
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3. Trial of o�ences under Penal Code and other laws.

4. Saving of powers of High Court.

Search within case

Nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.

ANNOTATION

Refer to Public Prosecutor v. Saat Hassan & Ors [1984] 1 MLRH 608:

"Section 4 of the code states that `nothing in this code shall be construed as derogating from the powers or jurisdiction of the High Court.' In my view this section 
expressly preserved the inherent jurisdiction of the High Court to make any order necessary to give e�ect to other provisions under the code or to prevent abuse of 
the process of any Court or otherwise to secure the needs of justice."

Refer also to Husdi v. Public Prosecutor [1980] 1 MLRA 423 and the discussion thereof.

Refer also to PP v. Ini Abong & Ors [2008] 3 MLRH 260:

"[13] In reliance of the above, I can safely say that a judge of His Majesty is constitutionally bound to arrest a wrong at limine and that power and jurisdiction cannot 
be ordinarily fettered by the doctrine of Judicial Precedent. (See Re: Hj Khalid Abdullah; Ex-Parte Danaharta Urus Sdn Bhd [2007] 3 MLRH 313; [2008] 2 CLJ 326).

[14] In crux, I will say that there is no wisdom to advocate that the court has no inherent powers to arrest a wrong. On the facts of the case, I ought to have exercised 
my discretion and allowed the defence application at the earliest opportunity. However, I took the safer approach to deal with the same at the close of the 
prosecution's case, because of the failure of the prosecution to address me directly on the issue whether a charge for kidnapping can be sustained without the 
victim giving evidence."
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